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Illiat (hie lor the llirc'c years preceding; suit, r/V., Its. 17-7-10,
W can fiiul no pre(‘C(K'iit I'or siicli nn order in ilic decreo as tliafc
llie defendauts .shall pay In fuiurc to tlie pliiiniiff and liis lioir.s

liis yliarc in llie allowanco f;iving any further trouLlo.
It could not he cxeciiied, for tlio amount oi’ tlio allowance is
viiriahlo, inid defendanlB are not liahh till tliey recover pay*
niont from Clovernnienli. Wo nniat erase iliat from iho decree,
fiub.slitutinii™therefor a declaration of the plaintilFs title. Wo
amend tho doeroo in the two points above moutioned ; In other

respects we coniirju it. Tho res]iondeiit must bear the cost's of
ihi,s appeal,

Df trirc aof/fini/a0.

APPELLATK CIVIL.

Tiefoyo Mv, Jitdii'e Tarsoxs iiml Hf'. L(wi(h>
RAVJI APrA.TI XULKA RJnI \ki) axothku (iiiudrNAi, Pi.aintiitb), AVpbl-

LANTS, V MAIIADEV JYA'UJI KIJIJKAIL!NT (ojnuiXAn  Drkjsn'dant),
Kkbpoxtjknt./

limHalion-YMUatUm Ad {XV (if 1877),22—rVi'/7 Procedim

CModeiAd J(IV (if IRSJ), Sc- Tt“"CowH mhi™NJhniimi eptnrhase—t"Ht

I henumi pn'trh(tser—AdJifion oj' veal \nii'l'ha(n'i' iw (“o-NilahUiJf— Cimti-

"limtion of suit.

The pliunilll: Eavji as owner <if, ceii'un land lrou},'lit ihifl still on iho 31st
January, 1894, for ckinagos for loss of cr()i>R anil in rcHpoct ot lo.ss ranaed l)y
tho defomlant’a olwtriioLing liini in culi.ivaiinj’ tho hind. "I'ho thmti>s of the
causes of action set fortli in tho phiint were, roHpcotivcly, tlio 121li Scplomhor,
1891, tho I12tlv Jifarch, 18!)2, Fuhruary, 1892, and 27ih Octolwr, 18!)2. In the
coui'so of tho procooclingH, i,ha ilcfondanfc asccrtauKul that llavji miH not the real
owner of tlio land, but had purchased it and waS’hohliiifi it knam| for liis nncki,
llavji admitted that ho had no iuLorutit in ilio huid, On iho SOtk March, 1895,
Ravji'aundo applied to he niado a party to the .suit, and was thoroupon added
as BGcond phvintilf, Tho Sul)ordinate Judgo on tho nu>rits passod a decree
awarding damages to tho sooond plaintilL Thu dufondant appoalod, and in
appeal for the fiwic timo ohjeoted that 1Uvji (plaintill Ko. :) being o)dy a
IcmmUUr could not  Jjring>; tho suit in lus own nanio, and that tho claim of the
second plaintiff, or alargo portion of it, was l)arred hy liinit-ation nndor section
22 of the Limitation Act (XV of 1877). Tho DiHtrict .ludgo vevor.wd tho

decree on tho point of limitation and disDiisued the stiifc. On Bocoml appeal
to the High Court,

~ [?econd Appeal, No. of 189G.
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Eetd that tho lower appoUato Coni't was wrong i)i (lismi®siitg tlio aviit, and
that tlio appeal should be heard on the lueritH.

Pdj-Parsons, J.:—That any defect tlioro miglit liavo )Oon iu tho Hiiifc aa
originally filed by the first plaintiff, aylio was only hcnamvhtr, Imd Leon ciu'od
*l)y tho Court acting under section 27 oCtho Civil ri'‘oocdiire Code (ActXIV
of 1882).

JBhola Pershad v. Ram Lall'™) and Snbodini Behi v. CJanmv Gamdni-)
followed.

Eanaue, J.:— Tho First plaintifl; aa />ewr(:)u parcliaser had full ritrilit to
bring tho suit, IC the true owner liohls back, a deorou against a hcmmuUlh'
owner would bind him as rcsrjudicata. Tho i)rcsent suit was, thcroforo, pro-
perly instilutod. Tlie addition of tlio second plaintilT's iiuiiie inudo no diirt-iL'-
ence in tho eharaotor of the sulfc. ‘I'lio dol'cudant was o,stop[)r!td by liis fovi-
duct ill tlie previous proooodings, carried <>n botweon him ainl tiio (ii'HI; plain tiff
for over seven years, from ([uoH tiuniug his right: to sue. Tho rights of tlio
parties must, tlierofore, be dealt wi(:h on the footing tliat the lirst plaiutiiriiad
a right to bring this suit, and that he fully reprc.suiiliod iu his own J)ersoii
all the rights of the second plaintii'f, for avlioiu he acted as agent all along,
Tho joinder of plaintiff N o 2 on I'Oth .March, 1805, did in)t, tluirofuro, dcl>rivc«
plaintiff N o. 1 of his rights or create a new period of lim itutiou as hohl by

the lower Court of appeal

Second apy>eal from tlic decision ol; S. nag'orc, Pisti-ici Judge
oE Siitara, rcYorNing- tlio decree ol; tlio Siibordiriato -Tndgo of
I.slilmpur.

Suit tor damages. Tlio dotoiidaiit Maluidcv and liis lirol.lier
Balkrisliria were owners al ccrtaiii land wldeli Bulkri<luia mort-
gaged. Siiljsc(Juont]3" in execution ol’ a decree'against Ikilkrisima
liis riglit, title and interest in the land were sold. The plainfcifr
Eavji became tlio purchaser™ and. thcai paid off: tlie niortgage-dol'd:
and oLtained possession of the proporfcy. The defendant Mahadev
then sued .llavji for his liaU-.sliarc of tlio laud, and obtained a
decroo for partition on payment of his portion of the luortgagcv
debt. Tho defendant paid the amount into Court in Septcvmber,
1S89, and partition was elTeeted in September, 1890. The plaint-
iff Bavji objected to the partition as unfair, and a fresh partition
was made in October, 1892.

On the 31st .Tanuar/, 1894, the plaintid llavji alone ljroiight
this suit against the defendant Mahadov forlls. 1,G05 as damages,
alleging that after tho first partition was made the defendant on

M 1. L,R., 24 Oal., 84. @ T. L. R., 14 Cab, 400.
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12fcli September, 1891, iouk possession ol‘ tlio crops of 1800 which
Imd been raised I>y plaiiiiifi.  lie tt)iii])hiinu(l also oE tl>o loss of
the crops oi‘ 1801, puttin<>' the date of tliat loss as tlio 12th March,
1892, ol loss by the (lu™e™Nlant™s obslruetInf® him in cultivating”™
the land in 1S02, and oi! the loss ol° certain mannn', wi'on”i'ully
taken by the dci'endant. 'I'ho daloM ol! these two last mentioned
causes of action were the 27th Ocioljci’, 1802, and Frbrnary, 1892,

respectively.

Tlie defendant answered {iii/cr a/ia) that the phiintilT had no
riijjht to claim the ntaniling* crops, inasmuch as Lhi'y wrrc raised
after the partition deertMi was ])asst.'d ; that hn ncviu’ obHtrnetod
the plaiiitilT in tlu' cnltivalion of his sluuv ; and Ihat he had not
taken any manure holoni-ia!;’ to th(( ])lainliir.

In the coni’se of UK*proceed inns, tlui dtdvmdauL ascrrlaiiird that
IW ji (plainiiir No. 1) had purchascil thu propo’ty hcmivii for his
uncle. Kc thereupon ohj(K;ied that the iihiintiir had no rijMit to
sue in his own name. On tlu! 30th March, 1805, Kavji's uncle
applied to be made a party to the suit, and was made i>arty plaint-
iff (plaintifE No. 2). Ravji (plaintill'No.l) admitted that ho had
no interest in the property.

'Phe Subordinate .lu<lge passed a decree for th(> second plaintilT,
award) 114 as dania!;'cs Hs. 702.

The defendant appealed and rais('d the objection tluiu for the
first time that the suit was barred Ity limitatiDU unclor section 22
of the Limitation Act (XV of 1877). Tlio allowed the
objection and reversed l.he decivicj holdiiin- that ])laintiH'No. 1 )(;inc®
only a hmamiddr could not sne in hi.s own name, and that the
Heeond phiintilf was added as a party too late, mores than
three years after the date of the cause of action.

'I'ne plaintiffs Ided a second appeal.

Balaji A. Bhugval for the appellants (plaintiffs);— Thoiif,di
plaintiif No. 1 admittedly purchased the projierty hoiami for
plaintifl; No, 2, still he being tlie certified purclniscr (jould main-
tain the suit—sections 316 and 317 of tla™Civil Procedure Code
(Act X1V 0!1882), A hemmidar cun bring a .suit in his own name

-N'and KishoTe .Lai v. Akmnd, ] Sluai/jaya y. k rin/num™“\

0) I. LR, 18 All, 00, @l 1.L. R, 15 Miul,
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No issuo was raised in the lirst Court as to wliotlicv plaintiff No. |
alone could institute the siiit, or as to whether tlio chiini was time-
barred. It was only in appeal that the dct'ondant raised tlio
point of limitation. Even supposing that plaintiff No. 1 was not
"entitled to bring a suit in his own iiamQj still the whole of our
claim would not be time-barred. Our claim to damages for tho
year 1892 was not barred.

Further™ no change was effected in the natiiro of tho suit by
joining plaintiff No. 2 at a late stage. Afterjoining him tlic samo
suit continued at the instance of two plaintifCa instead of one.

Gmgaram B. licle for the respondent (defendant).—A heitami’-
ddris not entitled tobring a suit in his own name—Kak'c.Prosmno
Bose v. Dinonath Bose'/*y Bari Gobind Adhlkari v. Alchoy Kimdr”™-\
The suit as it was originally brought was not properly con-
stituted, being brought by plaintiff No. 1 alone. Plaintiff No. 2,
being the real owner, was the proper person to bring tho siiit, and
when he was joined, the claim was clearly timo-barrod.

Parsms, J.:-* The District Judge has reversed tho decree of tlio
first Court and dismissed the plaintiffs™ suit on the ground tliafc
plaintiff No. 1 was a henami purchaser for plaintifi; No. 2, and
plaintifl. No. 2 not having been added as a party till the 30th
N\larch, 1895, the claim by him is time-barred. He has over-
looked the fact that for the crops of 1892 the cause oi; action is
said not to have arisen till the 27tli October, 1892, so that that
claim would not be time-barred.

The correctness of the rest of the decision depends upon
whether the suit wa» rightly brought in tho name 7of tho first
plaintilf. It appears that at tho Court sale tlic right, title and
interest of Balkrishna, who had mortgaged the property to tlio
Belages, wag purchased by the first plaintiff. Ho then sued tho
Belages and obtained a decree for redemption and was placed
in possession on payment of the amount of the debt. Ho was
then Buod by tho present defendant, who obtained a dccree for
partition on payment' of his share of the debt. This suit is the
result of what was dono in the execution of that decree.

(1) 10 Cal. W. B., 435. @ 1. L. K., IG CaL, 8Gl.
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1897. objcciiun was taken to tlio suit wlicii it was filed L)y tlio
Biv.ii plaiiitilT in Jimuary, 1804. It was not till tlio i"Otli March, 1895,
Mauauev. (Iclondant .said tlio plaintid’ liad, adnuttud in anutlior .suit

that the land was not Ids, ;uid asked that his suit lie dismissed,
upoa which the second plaiutiH’ asked to bo joined as a co-plaintill:"
and. was so joined ; but the ])oinb ol; linutation was not raised until
the case came up to the UourL ol! appiud. The hcnami character
oi' the piu'chuse is udinittod I»y the plaintids, so tliat there is no
doultb that the second plainUff is the owner of the property.
Considering', howevur, that all the i'ormcr transactions wore in the
nauiu oi' the lirst plaiuiiH” 1 should liesitato bel'ore decidino- that
this .suit was wrongly filed in liis name.

The decisions as to whether a suit can be maintained in tho
luunc of tlic hi‘iiaiiiidar Q\\y are soniewdiat conllicting’. in wliat is
perha]>s tlu. latest rc))oi'ii'd case on the ])oint, Jihola Tenhnd v. Ikvhi
LiiU it was held that w tleeri'c could he made in liia favour,
unless objecti<)U wus t;dvcn, I»ut | net-d not exaniiiio these cases
hero, Kiuce any defect that tliero may havo been in the suit ns
originally iih-d has now besM cured by tho Court acting under
section U7 of the Civil Pi'ocediu'u Code (Act X1V of 1882), In a
similar case the Calcutta lliy,li (Jourt has ruled that the original
suit is continued and tluit ihe change of names does not allect
i.lie (jue.stion of lindtation. See Subodiui J)ehl v, Cimar Ganotla™",
Adopting tliat decision for tlu; |)Urposes of this suit 1 wouM
reverse the decree t)f the lower appellate Court, and ronumd the
appeal for disposal on the merits. Costs to l)e coats in the cause.

RANADE, J..— In this case, ajjiiellaidi No. 1 (as sole plaintili)
instituted this suit on olst -January, 1801, to rccover damages in
re,S])ect of four items, tho cause.s of action for which were stated
to luive accrued due on four difi'leront datokS for the crops of 1SOO
on 12th Septendier, '180.1, for tlic loss of crops of 1801 on 12th
ITiirch, 802, for loss by ob.struction caused in 1802 on 27th Octo-
ber, 1iS.'S and for ihe value of certain man,urc in M)ruary, 1802.,

Apt)(dlant No. 1 as auction-purchaser of tho rights title and
interest of one lJulkrishna, brotlier of respondent, had paid oil' a
niortgago-debt due by Balkrishna and respondent, and taken

. L. 11, 21 Cal, 31. 1 L. U, 14 Cal, 400.
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possession of certain laud. Later oiij I'cspondcnt obtained a decree
foi’ a partition of his balf-sliare in the land™ and in cxccutioii of
this decree the lirst partition took place on 12th Octoher, 1800,
and this was set right by a second partition clEectod on 27tli
October, 1802. The respondent (original defendant) did not, in
his written statement, g”icstion appellant No. s rig-lit to bring
the suit in liis own name” but later on he raised tlie objection,
and thereupon appellant No. 2 was made a co-plaintiff on JiOtli
March, 1895, on his own application, as l)cing' the party really
interested in the field, and for whom appellant No. 1 had pur-
chased at the auction, and had carried on the sulxsetjiient execu-
tion and partition proceedings. [1'ho Court ol: lirst instance dis-
posed of the claim on its merits by awarding a part of the da-
mages claimed to appellant No. 2.

In appeal, a preliminary oljjection under section 22 of the
limitation Act was raised by the present res])Ondeiit, and the
District Judge held that the objecfciou was fatal to the claim of
both plaintilis, as plaintiff No. 1, being only a henamidcir, could
not bring the suit in his own name, and the claim of plaintiff
No. 2, his uncle, was made moro than thrco years after the cause
of action accrued due, reckoning the date of the institution of the
suit to be 31st March, 1895, when lie was joined as a party. lie
held that the claim was barred under article 109.

Mr. Bhagvat on behalf of the appellants coutendetl, chiefly
on the authority of the ruling in Nand Kishore Lnl v. Ahmad
and S/um™ara v. Krishna')f*\ that the lower Court was in
error in holding that the appellant No, 1 as benimiiddr could
not institute the suitin his own name. It was further contended
that even accepting the view of the lower Court on this point to
be correct, it was in error in holding that the claim in respect of
all the four items was time-barred, seeing that the cause of ac”
tion for the third item accrued duo on 27th October, 1802, within

three years from the date when appellant No, 2 was niado a
“party. -

As regards tlio first objection, I am of opinion that thero waa
nothing irregular in the institution of the suit by appellant

1) I. h. 11,18 A1, 09. @ 1, L, B,13 Mul, 267.
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No. 1. 1Jc was tliu cciiitiud pui’eliusur. 11( 'ol)L;un(3(I possession
sypyinA' the idiiort?ui”c-ili'bt. Ucispoiuli.'uli.sued liim  in tlio ])lir-
tition iroccctlinjl'.s.  J™eii iu tlii.s suit lio did not raise any objec-
tion to a])pelllint No. i’'s rij-lit to sue in liL.s written stateinont.
Umlcr these cimini«taiice.s appelhuit No. I’sadmission later on
tliat ho'svas only a purchaeci’ for iiis luicle™ wlio was

«tl\o real owner, did not afCect thu rig'ht under wliich he liad carried

CH tlie.se J)roccodin]L¥s i'or ho niany yeara, in ids own nanii®, at least
as between him and the rcspoiidonts. A hcmomldr, who is a
cui'titied pureliaser, aeijuires certain rights under Ids certilieato of
sale, aud an\ong these rights is the rig'ht to recover possession
of the land, and not even the true owner lor whom he made
tlic purchase can under section 317 (inestion his rig'lit except
ill the way pointed out in the latter part of the section. The
ol)jcct of that section has been judicially declared to bo to pro-
tect third parties who might deal with the certified purchaser
against the claims of the undeclared or secret owner who put
forward the certified pui’chasor as legal ownor—Bodh Sint/ v.
ilmicschwnilcr Mor Jnshi v. Muhanmad Jljraluiii™~K If tho
hommiddr himself raises no objection, and admits the title of
the true owner, or the owner obtains a transfer of possession,
Bcctioii 317 does not come iu the way of the true owner assort-
ing his right as against third parties or vice vm d—"titapa v.
Karhautfpa™"'" Karmnmldhi\, Nicmiiit Jfa(e(ima('\ but all this
implies the consent of the Oenamiddr.

In Kalefi Prosnuno’Bose V. tho Calcutta High
Court did indeed express an opinion that if the certiiied pur-
chaser is a henamiddr, the uamo of the truo owner should bo joined
as co-plaintiff; and that the ondssion to do so would justify the
dismissal of the suit. In a later case— (Johi/Zid Adhikari v.
Aklioy Kumar —it went niucli further, and held that a henamiddr
coaid not maintain a suit for the recovery of the land bought by
him. Tho Allahabad High Court in its judgment in JSfaml Kishorn
Lat v. Ahmd Ata has, however, carefully examined all tho
authorities on the subject, and has shown good reasons for its

(1) 19 Oal. W. U., 356. (; 1. L. 11, 10 Cal., 100.
(@ 10 Bom. H. C. licpo 34 (5) 19 Cal. W. 11, 435.
3 7 Bom. 11. 0, Kep., 2L U, c.j.) (6) J. L, 11, 1COal, 3GL
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dissent from the Calcutta ruling. The Madras High Court has

adopted a similar view in SJiangava v. Krishum.

We are inclined to agree with the Allahabad and Madras High
(™ourts, and hold that a Unami certified purchaser can sue in his
own name even when the true owner’'s name is disclosed. In
Goj)eekrist Gosain Y.Gimgapersaiid Gosain™*mH Mussumal Biihima
Kowar v. Lcdla BiiliooTee LalU-'~ this whole sulLjeet has been
examined by their Lordships of the Privy Council, and tlie
theory that lemmi transactions are presumably fraudulent
has been shown to be not correct.

This review of the authorities shows clearly that appellant
No. 1 as henami purchaser had full riglit to bring the suit. If
the true owner holds .back,, adecrce against the henamldivr owner
would bind him as roa jndiectfa, Hie present suit was, thei’o-
fore, properly instituted. The addition of appellant jSTo. 2’'s name
made no difference in the character of the suit. The respond-
ent was estopped by his c(mduct in the previous proceedings
carried on between him and appellant No. 1 for over seven years
from questioning his right to sue. The rights of the parties must,
therefore, be dealt with on the footing that the appellant No. 1
had aright to bring this suit, and that he fully represented in his
own person all the rights of appellant No. 2 for whom he acted as
agent all along. The joinder of appellant No. 2 on 30th Marchj
1895, did not, therefore, deprive appellant No. 1 of his rights, or
create a new period of limitation as held hy the lower Court of
appeal.

We may note also that even if the District Judge's view on
the first point be accepted as correct, he was plainly in error in
rejecting the claim for Rs. 194 which is alleged to have iKicome
due on 27tli October, 1802, and part of which was allowed by tlu.
Court of first instance.

For these reasons™ we reverse the decree of the lower Court
and remand the case for a decision on tlie merits.

Decree rnuerscd (inil cafse ranundid.

0) GM. I, A., 53. ) }4|v|, LA, <G

Ravji

Mahadev,



