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dccicled that the plahitilf liad aU’cady obtained syiiiljolical posses
sion  ̂and that no further possession could he awarded to him in 
execution. This appears to ns to he decisive oE the ([iiestion. 
The matter has hecomc ra'ytif/Zca/a befcvveeii the parties^ and ib 
fs immaterial iipon what grounds tlie judgment proceeded, and 
it is also immaterial that tlie plaintill did not originally in liia 
pleadings roly upon the judgment as absolutely decisive in liis 
favour. He put the judgment in evideneo, and full cHeet ought, 
in our opinion; to have been allowed] to it. W c must allow 
the appeal with costs.

Ap]i)eid allowed.

APPELLATE CIVIL.

JkforG 31r. Jusiicc Parsons and Mr. Jusiicc liiMinil'-

C t lA M A N L A L  a n d  o t h e r s  ( o r i g i n a l  D js fh n d a w ts ), A rrE LiA N T,s, v.

B A P U B H A I  ( o i u g i n a l  P l a i n t i f f ), B E sroiirD isK T .*

Vatan— Cash allowance—Suit for arrears of share—JAniUcition—Lmtiaiioii
A d  (2TF of ]877), Sch. II, Art, 02— JiuUcai'i—Poml of law decided iit.
lirevums suit hdnwen same im iies— 'Decrce. for future pfirjinent o f  sJiitrc--
rracticC’—JBrocedurc.

T lie  p laintifi; in  this s\iit soxigKt t o  rooovcr  eleven years’ fttroai'S o f  liis  sliaro 

in  a  ooi'ta in  G overm n on t alloWiaiico rece ived  b y  t l ic  dcfcucla iits and  a lso  p ra y od  

fo r  an  order d ire c t in g  the du fou dan ts to  p a y  h im  and h is  lioirs liis  ])ropcr »haro 

in  fu tu re . T h e  defendants c o n tc iid o d  ll ia t  u nder the L iiu ita t io n  A c t  ( X V  o f  

1 8 7 7 ) o n ly  three years’ a rrears  cou ld  be  recovered . I n  a p rev iou s s u it  I jron g lit 

b y  the p la in t if f  in  1874  aga in st th e  sam e d efen d a n ts  it  w as d e c id e d  b y  th e  

B ig h  C o u r t  th a t tw elve y ea rs ’ arrcai's co u ld  be recovered . T lio  lo w e r  C o u rt  

n o w  h old  th a t  th is  d ecis ion  co n tim ie d  t o  b in d  the pai'ties, a n d  that, th oro fo ro , 

t lio  p resen t c la im  ah ou ld  be a llo w e d . I t  a c co rd in g ly  passed ji dccroe f o r  the 

p la in t iff fo r  the a m ou n t c la im ed , a n d  a lso  d irected  th a t th e  d e fen d a n ts  (should 

p a y  to  the p la in t if f  an d  h is h eirs f o r  th e  fu tu re  h is  Bhuro in  th e  a llow aiiuo,

l l d d  (v a r y in g  th e  decree) th a t th e  p la in t if f  u n d er th e  L im ita t io n  A c t  

( X V  o f  1877) w a s  o n ly  e n tit le d  to  veeovcr arrears fo r  tlireo yearH.

A  p o in t o f  la w  th ou gh  d o c id cd  in  su it  b ctw o o ii the sam e i)a rtios  can  uctui- 

b o  rcs /udtcidK,

2Ield, ulao, that tho order In  th e  decroo  au t o  p a y m en t in  fu tu ra  was bad» 

I t  cou ld  n o t  be executed , as th e  a n io m it  o f  tlie a llow ance w as vftriablo a n d  th e
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defondiintH Avcrc n o t llublo  u n t i l  lltey  oLUunctl |)H,yiucul of llic  allowauco 

from Gdvovnuioiifc.

Skl'ONI) nppual I’roiii Uic dcci.sioii oi' (I. IMoCorkcll, District 
Judge oE Alimcdaliad.

In 1894 tlie ])laintilT brought tliis Huil to recover eleven yeans’ 
arrears (?>/;:. 1MS2-— I 8O0) -jl' Ida share in a cash allo^YallCC received 
aiiiiimlly hy the defciKhxnts from the Goveriuiieut troRHUry nu.l 
for an order directing the defeiiduiiis to pay liini and his heirs his 
])ropcr share iu I’uture.

Tlie del'i'udaiits |)leadod tliat under tlic Linuiatiou Act (X\ of 
1877), article CL\ the plaintilt conhl oidy recover ilircc years’ 
Arrears.

I t  appeared that in 1860 tlic plaiiitill' had ohtaincd a dccrce 
declaring his title to a share of tliia allowance, and by that dccrce 
six years’ arrears were awarded to liini.

In 187'i he sued ag«in for arrears for twelve years, viz., from 
18G2 to 1874j and in tliat suit the High Court awardi'd the 
whole of liis claini  ̂ holding tliat it was not burred by limitation 
under section 132 of Act I X  of 1871 (I. L. '.II., 5 IJoni.  ̂C.S).

In the present suit th('. Subordinate Judge awarded the plaint- 
ilf’ s claim, and also directed the defendants to pay in future to 
the plaintitt and his heirs his share in the allowance.

This decree was coutli'nied, on appeal,, Ity the l^istrlct Judge, 
who held that the High Court '̂3 decree in the former suit of 1874 
being between the same parties was conclusive and binding 
on the parties as to the plaintiifs right to claim twelve years' 
arrears. His judgment on tliia point was as follows :—

“  Tho next point whicli arises is tluit of lliniUition. W lnio the plaluUH’ claims 

Dlovcnyoara’ arrears, the dofondaiit contends that lie can I'laim only llirco yoars’ 
arrears. Xu the jiulgniont iu 1. L. E ., 5 Bom., p. (»B, the Ilii^li Court held that 
the plaiiitiJI eoiild recover Tip to twelve years, I t  in true that tlmt ruliiig liab 
boon dissented from by their Lordsliiptj in I. L . 11., 7 15oni,, l ‘J l, and ,1. L , U., 

3 13om., 426. I  am, however, humhly of opinion that the oaily ruling, ■which 
wtis in a anit between tho isaiuo piirtics, continuoH to hind those parties, al

though iu other causes and as hotwoen other litigants the ruling nuiy havo 
been dissented from or overruled. Tho only way in which tho doeision in 
1. L. R ., 6 Boiu., 08 can ho set aside us between tho parties is hy u judjjnient 

oE tho Privy Council, and ponding sueh decision I  holdthat tho i)lttintifl: can 
wcoror up to twelve years oi arroars.”



Against this decision the clefoiidauts pvofei'rod a second appeal
to the High Coiii’t. CiUMANLAii

1>.
Ghanasham Nillcant with 0 , 8. Rao for appellants:— The HAnjiiUAT,

lower Court was wrong in holding that tho Higli Coiirt’s rul- 
fiig in the former suit on the question of liinitiition operates as 
res jiulicaia between tho parties. That ruling is no longer good 
law. It is expressly dissented from in subsequent eases— J h v  
mulihgauri v. HarisuMiprascKP^; ManeUal v. SMvlal -̂  ̂i Duhhh 
V. .'BansidharraP\ A  decision on a {|uostion of law does not 
operate ^^res jm licah— Farlhammdi v. Chhmf(lrisl/n(i^^\

G. M. TripaiJu for respondent:—The ruling in Chhaf/avlal v.
Bapulhal^ '̂  ̂ is conclusive and binding on tho parties to this -suit,

PabsonSj J. W e do not think that the deeision of this JTigli 
Court in a suit between the same parties, that arrears for 
twelve years could bo awarded— v. Haimhluii'"''-— i,̂  
res judicata in the sense that this Court is bound ever after to 
decide that a claim for twelve years’ arrears is good, 'J.'hat 
decision was passed when either Act X IV  of 1859 or Act IX  of 
1871 applied to the claim. The present suit was brought after 
Act X V  of 1877 came into force, and it, therefore, must l)e 
applied. This Court has, in several more recent cases, held that 
the decision in Qhhagmilal v. Bajmhhai was not a correct one— 
see Ilarmuliligciuri v. JlariHiUchprasad^  ̂ ; Demi MancUul v. Desai 
Shivlal' '̂\ Dulahh Yali.uji v. BansidJiarrai It appears to ua 
that a point of law can never be res judicala. It has been 
held in ParUiamradi v. CJtinnahrishna}:^  ̂ that ‘Hho erro
neous decision by a competent tribunal of a ([uestiou of law 
directly or substantially in issue between the parties to a suit 
does not prevent a Court from deciding the samo question, 
arising between the same parties in a subsequent suit, according 
to law.̂ ^

We must, therefore, decide this case according to what "Wo 
believe to be the cori'ect interpretation of the law contained in 
the Limitation Act and reduce the amount of arrears aw^arded to

(1) I .  L . R . ,  7 B om ., 1 0 ] . m  I . L . R ., 9 B om ., 111.

(2) T. L . II ., 8 Bom ., 42G. <0 I . L . R ., 5 M ad., 304
(>) I , L, H,, 5 Boui, 08,
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lliat (hie lor the llirc'c years preceding;’ suit, r/V., Its. 17-7-10, 
W c can fiiul no pre(‘C‘(K'iit I’or siicli nn order in ilic decreo as tliafc 
llie defendauts .shall pay In fuiurc to tlie pliiiniiff and liis lioir.s 
liis yliarc in llie allowanco f;iving any further trouLlo.
It could not he cxeciiied, for tlio amount oi’ tlio allowance is 
viiriahlo, inid defendanlB are not liahh  ̂ till tliey recover pay* 
niont from  Clovernnienli. W o nniat erase iliat from  iho decree, 
fiub.slitutinii^'therefor a declaration of the plaintilFs title. Wo 
amend tho doeroo in the two points above moutioned ; In other 
respects we coniirju it. Tho res]iondeiit must bear the cost's of 
ihi,s appeal,

Df’crrc cof/flni/ed.

APPELLATK CIVIL.

1807.
March 2,

Tiefoyo Mv, Jitdii'e Tarsoxs iiml Hfi‘. 1!(vui(h'>
RAVJI A P rA .T l XULKA R J hI  \ k i ) a x o t h k u  ( i i i u d r N A i ,  P i .a i n t i i t b ) ,  Avpbl- 

LANT9, V, MAIIADEV Ĵ Al’ UJI KIJIjKAIII;!I (ojnuiXAn Drkjsn'dant), 
Kkbpoxtjknt.^

limHalion--YMUatUm Ad {XV (if 1877), 2‘2—rVi'/7 Procedim
C^odeiAd J(IV (if IRSiJ), Soc'-. Tt^CowH mhi^'Jhniimi •ptnrhase—t̂ Hlt 
In/ henumi pn'trh(tser—-AdJifion oj' veal \nii'L'ha(n'i' iw (^o-̂ ilahUiJf— Cimti- 
'iimtion of suit.
The pliunilll: Eavji as owner <if, ceii'un land l)rou},'lit ihifl still on iho 31st 

January, 1894, for ckinagos for loss of c'r(.)i>R, anil in rcHpoct o t  lo.ss ranaed l)y 
tho defomlant’a olwtriioLing liini in culi.ivaiinj' tho hind. "I'ho thvti>s of the 
causes of action set fortli in tho phiint were, roHpcotivcly, tlio 12 lli Scplomhor, 
1891, tho l2tlv Jifarch, 18!)2, Fuhruary, 1892, and 27ih Octolwr, 18!)2. In the 
coui'so of tho procooclingH, i,ha ilcfondanfc asccrtauKul that llavji miH not the real 
owner of tlio land, but had purchased it and waS’hohliiifi it knaml for liis nncki, 
llavji admitted that ho had no iuLorutit in ilio huid, On iho SOtk March, 1895, 
Ravji’a undo applied to he niado a party to the .suit, and was thoroupon added 
as BGcond phvintilf, Tho Sul)ordinate Judgo on tho nu>rits passod a decree 
awarding damages to tho sooond plaintilL Thu dufondant appoalod, and in 
appeal for the fiwfc timo ohjeoted that lUvji (plaintill Ko. 1 ) being o)dy a 
IcmmUUr could not ]jrinj>; tho suit in lu8 own nanio, and that tho claim of the 
second plaintiff, or a largo portion of it, was l)arred hy liinit-ation nndor section 
22 of the Limitation Act (XV of 1877). Tho DiHtrict .ludgo vevor.wd tho 
decree on tho point of limitation and disDiisued the stiifc. On Bocoml appeal 
to the High Court,

*  l?econd Appeal, No. G88 of 189G.


