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of any allegation that the mortgage effected by the plaintiiJ’s 
liusband was not for the family advantage_, or was in any way ia 
fraud of her rights, we are of opinion that the purchaser at the 
Court sale took the house free from her right of residence as a 
Hindu widow. This appears to have been decided by this Court 
in 'Bana Jivaii v. Ramd̂ '̂  ̂ and at Madras in Ramanadmi v. 
Hcingammai^^K The subject is also discussed in Lahhm an \\ 
Batyahhamabdi and in Dalsulchrdvi v, Lolltihhai

For these reasons we reverse the decree of the District Judge 
and restore that of the Subordinate Judge. Plaintiff to pay 
costs of both appeals.

Decree reversed,

(1) R  J., 1886, p. 252. (•>) I . L . E ., 2 B om ,, 494, at pp . 511, 61-1, 580=
(2) 1 . L . R ., 12 M a d ., 260. (^) I . L . K ,  7 B om ., 282.

APPELLATE CIVIL.

JBefor& Sii- Charles Sargent, Kt., Chief Justice, and Mr. Justice Mrdwood.
B A I  U G R I  AND OTHERS, (O R IG IN AL D EFEN D AN TS), APPELLAN TS, « . P A T E L  

P U E S H O T T A M  B H U D a R , ( o j i i g i n a l  P l a i n t i t p ), E e s p o n d f . n t .*  '

Etishand and wife-^Marriage—HesUtiiHon of conjtigal rigTits—-CondHional 
marriage—Kudtva Kunhi caste— Gustoin—P'Mic policy.

T h e  plaintiff, a  m em ber o f the Kndvva K uubi caste, sued  lu 1890 for restitutiou  
o f  con jugal I'iglits, alleg ing that he liad been m arried to  th e  first defendant in  1927. 
T h e  defendants alleged that at th e  date o f  the m arriage the parties 
on ly  a  m onth o ld  ; that the m arriage was a sala  (exch an ge) m arriage, and that 
by  the contract tlie p la in tiff ’s fa ther was bound, as a con d it ion  o f  his obtaining 
th e  second defendant’s daughter fo r  his son, to  prov ide a g i i i  to  lie m arried  to  the 
second  defendant’s son . T hey a lleged  that sucli con d it ion a l m arriages w ere a 
custom  o f the caste, and  tliey  denied that the con dition  had  been perform ed  b y  the 
p la in tiff’s father. T h ey  furth er a lleged  that in  1936 the p la in tiff’s fa th er, finding 
that he cou ld  n ot perform  the con dition , had passed a release (tlie p la in tiff him self 
then being a m in or) to  ^ fe n d a n t  N o . 2  (the fa ther of defendant N o. 1 ) g iv in g  up all 
claim s to  defendant N o . 1 ;  that a d ispute  having subsequently  arisen after the 
plaintiff had attained his m ajority  the m atter was referred  to  th e  m em bers o f the 
caste, w ho decided  th a t w ith in  a certain  fixed tim e the p la in tiff should  p rov ide a 
girl fo r  the son o f defendant N o. 2, and that on the p la in tiff fa ilin g  to  d o  so the 
m arriage was dissolved. T he C ourt found that b y  the cu stom  o f th e  caste the 

• marriage in 1927 betw een  the p la in tiff and defendant N o. 1 w as o n ly  a conditional 
m arriage ; that the release o f 193G operated  to  canccl the  m arriage, and that in 
finy case the p la in tiff ’s failure to  find a g ir l for th e  second  defendant’s son, in 
accordance w ith  the decision  of the  caste, d issolved  the m an-iage.

Second Appeal, No. 614 of 1890.
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of any allegation that the m ortgage effected b y  the plaintiff’s 

husband was not for the fam ily advantage_, or w as in any w ay ia  

fraud of her rights, we are of opinion that the purchaser at the 

Court sale took the house free from  her right of residence as a 

Hindu widow. This appears to have been decided b y  this Court 

in 'Bana Jivan v. Ramd̂ '̂  ̂ and at M adras in Ramanadmi v. 

Hcingammai^̂ K The subject is also discussed in Lahhman \\ 
Batyahhamabdi and in Dalsulchrdvi v, Lalltihhai

F or these reasons we reverse the decree of the D istrict Judge 

and restore th at of the Subordinate Judge. P laintiff to pay 

costs of both appeals.
Decree reversed,

(1) R J., 1886, p. 252. (•>) I. L. E., 2 Bom,, 494, at pp. 511, 61-1, 580=
(2) 1. L. R., 12 Mad., 260. (̂ ) I. L. K,  7 Bom,, 282.

APPELLATE CIVIL.
JBefor& Sii- Charles Sargent, Kt., Chief Justice, and Mr. Justice Mrdwood.
BAI UGRI AND OTHERS, (ORIGINAL DEFENDANTS), APPELLANTS, «. PATEL 

PUESHOTTAM BHUDaR, (o j iig in a l  P l a i n t i t p ), E e spo n d f . n t .*  '

E t i s h a n d  a n d  wife-^Marriage— H e s U t i iH o n  of conjtigal rigTits—-CondHional 
marriage—Kudtva Kunhi caste—Gustoin—P'Mic policy.

The plamtiff, a member of the Kndvva Kuubi caste, sued lu 1890 for restitutiou 
of conjugal I'ights, alleging that he had been married to the first defendant in 1927. 
The defendants alleged that at the date of the marriage the parties 
only a month old ; that the marriage was a sala (exchange) marriage, and that 
by the contract tlie plaintiff ’s father was bound, aa a condition of his obtaining 
the second defendant’s daughter for his son, to provide a giii to lie married to the 
second defendant’s son. They alleged that sucli conditional marriages were a 
custom of the caste, and tliey denied that the condition had been performed by the 
plaintiff’s father. They further alleged tliat in 1936 the plaintiff’s father, finding 
that he could not perform the condition, had passed a release (tlie plaintiff himself 
then being aniinor) to ^fendant No. 2 (the father of defendant No. 1) giving up all 
claims to defendant No. 1 ; that a dispute having subsequently arisen after the 
plaintiff had attained his majority the matter was referred to the members of the 
caste, who decided that within a certain fixed time the plaintiff should provide a 
girl for the son of defendant No. 2, and that on the plaintiff failing to do so the 
marriage was dissolved. The Court found that by the custom of the caste the

• marriage in 1927 between the plaintiff and defendant No. 1 was only a conditional 
marriage; that the relea,se of 193G operated to canccl the marriage, and that in 
any case the plaintiff’s failure to find a girl for the second defendant’s son, in 
accordance with the decision of the caste, dissolved the man-iage.

Second Appeal, No. 614 of 1890.



lUldi that tlie plaintilf had not established bis right to the restitutioai of 1892.
defendaut No- i as his wife. The alleged custom was not contrary to public 
policy. According to the ciTstom relied on, there was no complete and binding v,
marriage withiii the intention of the parents of the parties although the ordinary Patel

religious ceremonies were performed, î .uch a transaction could not be regarded
as immoral from any point of view.

The Hindu law leaves it entirely to the parents to marry their daugliters* and 
altLougb, according to strict; B'rahnianical law, a marriage is com]ilete when the 
religious ceremony has been performed, there would seem to be no snffioient 
reason for refusing to recognise a custom, at any rate among the lower castes, by 
which such transactions, rendered necessary l̂ y the paucity of women in the caste, 
although performed with religious ceremonies, are still regarded by the parents oh 
both sides as incomplete and oonditional marriages.

This was a socoud appeal from the decision o£ Eao Bahadur 

Chmiihil Maneklalj, F irst Oh\ss Subordinate Judge of Ahm edabad 

with appellate powers.

Suit for restitution of conjugal rights. D efendant .Ĵ o. 1 was 

the daughter of the second defendant, and the plain tiff alleged 

that he was married to defendant N o. 1 in 1927 (1871-72) b y  a saH 
(exehauge) contract of m arriage. B y  this contract he received 

defendant No. 1 in m arriage from her father (defendant N o. 2) 
and in  return his (the p la in tiff’s) father was to provide a g ir l to 

be given in m arriage to the soil of defendant No. 2.' The p lain tiff 

further stated that iii accordance with this tw ofold  contract 

tiie son of defendant No. 2 w as married to a g ir l provided by 

the plaintiff father^ and the plain tiff was m arried to defendant 

•Ho. 1 . , ■ . '

The girl m arried to tbe son of defendant No. 2 died soon after 

the marriagCj and thereupon defendant No. 2 refused to send his 

daughter, (defendant No, 1,) to the house of her husband (the 

plaintifi) unless another girl -was provided b y  his (plaintiff ̂ s) 

father for the defendant’s sou. The dispute w as referred to the 

members of the caste in Samvat 1942 (a. D. 1886-87),. and 'they 

decided that the plaintiff w ith in  a certain time should offer anotlieir 

girl to defendant No. 2 for his son, and that w hen the offer 

made defendant No. 2 should pay Bs. 125 to the plaintifi’ and 

should send defendant No. 1  to his house. T he plain tiff coin-  ̂

plained thatj as required, he had offered a girl to defendant N o, 2, 

who had, however, refused to accept her, and had also refused td  
pay the Rs. 125 and to send defendant N o, 1  to his hoiise. 'The 

plaintiff accordingly filed this suit. The first defeiad^nt had l3ee»
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1S92. given in marriage "by her father (defendant No. 2) to the third
Ba'i Ugri defendant.

PiTM For the defence it wa« alleged that the plain tiff and the first

defendant were married in 1927, when th ey  were only a
month old ; that the contract of marriage w as tw ofold ; that no 

girl had ever been offered b y  the plaintifi's father to the second 

defendant for m arriage to his son ; that as the plaintiff ■’s father 

had not performed, and could not perform, his part of the 

contract J he3 in Samvat 1936 (1880-81 a.d.), had given  a releasej 

(the plaintiff then being a minor) to the second defendant, stating 

therein that he had no longer any claim on the first defendant j that 

the plaintifi’, how^ever, w'hen he came of age,, claimed possession of 

the first defendant; that the m atter was, therefore^ referred to 

arbitrators in Sammt 1942 (a.d. 1886-87), who decided that the 

p lain tiff should offer a girl w ithin a certain time to the second de. 

fendant and then take aw^ay the first defendant to his honse j but 
that, in case the plaintiff should fail to do this w ithin the time, 
the second defendant should be at liberty to g ive the first defendant 

ill marriage to any other person. The defendants alleged 

hat the plaintiff had failed to perform his part under this award, 

and that thereupon the first defendaiit had befen given in marriage

lo  the third defendant.

Tile Subordinate Judge rej’ected the plaintiff’s claim. l i i  his 

Jtidgment he said : “  I t  Appears that bekhld, tekhla and bliohhlar 
{i, e, double^ treble and quadruple (Contracts) are common among 

Kunbis iii the di.^tiictj and those of moderate means seem to 

Indulge most in such contracts. This m ay^perhaps be due to the 

scarcity of girls. A n d  as marriage.s take place every nine, ten or 

tw elve yeai'Sj child marriages are very common, but the married 

girls are sent to their husbands’ houses only when th ey becom e' 

of m ariiageable age  ̂ and several cireumstances sometimes take 

place before the girl reaches her marriageable age to bo' sent to 

her husband’s house^ which bring about annulment of the marriage 

contract. . , » . The defendant No. 1 has never gone or 

has never been sent to the plaintiff-’s house. T hey have hitherto 

never lived as husband and wife. Since her marriage with 

defendant No, 3, the defendant No. 1 has been liv in g  in  his 

liouse as his w ife. U nder sueh circumstances I  th in k that the 

plaintiff is not entitled to recover possession of the defendant No. 1

lo  liye with |i1dj as his wife*
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“ I t  seems to me th at until the girls reach their marriageable age 1892.

among'Kiinbis, child marriagea in them are more like betrothal "ilT u aR i”

and less like imkka marriages, especially when such marriages

are effected according to th e  double, treble and cmadruple co n tra ct P©rshottam  
, „ BiiumR.

arrangement.

In  appeal, the Court reversed the decree. The defendants 

thereupon preferred a second appeal.

Govarclhanrcm M. TrljmtJii for the appellants ;— The plaintiif 

is not entitled to a decree for restitution of conjugal rights. H is 

marriage was a conditional one, and as the conditions were not 

fulfilled;, the m arriage w as never completed. These conditional 

marriages are a custom among the Kudw a K u n b i caste to w hich 

the parties belong. The custom is not immoral or opposed to 

public p o l i c y the matter o f  Ohamia Such a m arriage is 

called A 'sura, and is only an inchoate one.

Ganpat Sadashiv Rdo for the r e s p o n d e n t T h e  nicarriag'e in 

this case does not fa ll w ithin the class of marriages called A 'sura.

A  marriage is complete as soon as the requisite ceremonies a r e . 

performed^ and it  cannot then be set aside. W here a m arriage is 

inade subject to a condition, a Court should uphold the marriage 

and set aside the condition— Sectaram, alias Kerra Heera v.

Mimamid Aheeree Meoranee The essential condition of thej 

m arriage in the A ’sura form  is the paym ent of nioney. B u t 

the valid ity  of a m arriage is not affected by failure o f a contract 

to  pay money— Steele’s H indu L a w  and Custom, page 166. The 

Hindu law  regards m arriage as an indissoluble tiis— W est and 

Biihler, (3rd Ed.), page 90. A  custom dissolving m arriage is 

immoral aud should not be given effect to—Mathura NcUkin v.

Esu Naikin The custom of providing a w ife  for the soil of a 

man whose daughter is married, cannot be supported on the 

ground of public policy.

A t  this stage of the case the Court recorded the follow iiig  

interlocutory judgm ent

(i) 7 Calc. L. E„ 351. (2) 2 IV. B., 40,
(3) I, L. E.s 4 BQin.j 543.
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1892. 1891, Septemher 28. Sargen T j C. J . T l i s  judgm ent of tlie

BaiUgki^ lower Court u£ appeal shows that the Subordinate Judge., A . P., 

p iw  a^sume.s that tlie plaiutitT waa va lid ly  married to defendant No, 1,, 

F d e sh o tta m  and upon that assumption he holds that a  custom of the c a s t e

£ u tjd a .r . father to divorce his s o n ’ s  wife, although the son was a

minorj was immoral aud contrary to puhlic policy.” B u t it 

appears to us that a doubt necessarily arises as to the effect of a 

safa (exchange) marriage, as contracted according to the custom 

of the caste J for it  is needless to say that such a contract of 

marriage is not known to the strict Hindu law. In  other words, 

it has to he determined whether, according to the custom of the 

easte  ̂ what took place in Samvat 1927 constituted a complete 

■valid marriage between the plaintifi’ and defeiidant Ko. 1  or 

whether the marriage remained inchoate or conditional upon the 

performance hy tho plaintiff's father of his part of the bargain, 

to offer a g irl to defendant No. 2 for m arriage w ith  his

son.’ ’

Before disposing of the case on considerations arising out of 

public policy We think ifc is advisable that issues should be raised 

for determining the above question, and also whether b y  the 

custom of the caste the father could cancel w hat had been done 

ill Samvat 1927 so as to bind the plaintiff. W e  must, therefore, 

send back the case for a finding on the follow ing issues

L  W hether b y  the custom of the caste w hat took place in 1927 

constituted a complete and unconditional marriage between 

plaintiff and the first defendant ?

2, Whether the plaintiff's father by the custom of the caste 

Could cancel What took place in 1927 so as to bind him ?

The finding on the issues to be sent to this Court within three 

months. Parties to be allowed to give fresh evidence.

The findings of the Subordinate Judge ou both the issues 

were in the affirmative. In his reasons for the findings, however, 

he stated that the m arriage was complete, in the sense that all the 

necessary ceremonies were gone through, but that the custom of 

conditional marriage relied on by the appellant was proyed.

The case then cam e again before the H igh Court,

404. THE INDIAN LAW REPOBTS. [YOL, XVII;.



[S aRGenTj 0. J . N o w  the only question before us is wbefclier 1S92. 

we can recognize tb e custom.] B ii UaRi~^

Gan'pat Sadashiv Edo for tbe respondent (plaintiff) W e rely  

upon tbe rulings in  Uji v. Eathi Ldlu^^\ Reg. v . Earsan Qojct; Bhudah, * 

Reg. V, BdiRupa <2) and Reg. v. Sambhu Rdghu Tlie custom ■ 

alleged is opposed to public morals and is also repugnant to  the 

spirit of the H indu law . The utmost that the caste could do 

wa.<y to inliict a fine upon the defaulting party for his failure fco 

perform his part of tho contract.

Govardhanrdm M. TriimtM for the appellants According to 

the custom in dispute^ a m arriage is not allowed to be coiisuni» 

mated^ though all the necessary religious ceremonies are p er

formed, till the husband has performed his part of the. confcraet,

It is not, therefore, complete. The performance of the ceremonies 

amounts to nothing more than betrothal. Therefore the custom 

cannot be treated as immoral or opposed to public policy, and  ̂

therefore, it  should be recognised— Boo?c/ta?ic2 Kolltiiy.. Jdnoliee^*\

SiRGENTj, 0. J . :— The findings on the issues sent down b y  this 

Court on 28th September, 1891, are, when read together^ to the 

effec5 that although the usual religious ceremonies were per- 

, formed on the occasion, what took place in Samvat 1927 con

stituted, b y  the custom of the castOj only a oonditional m airiage 

between plaintiff and defendant No. 1; that t h e p a s s e d  

by the father in Samvat 1936, and which was signed by the plaiat'* 

iffj operated to cancel the marriage,, but that^ in any casOj a 

dispute having arisen out of the said farhkat, the decision of the 

Panch that plaintiff should find a girl to be married to a male 

member of the fam ily of defendant No. 2 was binding on him  ̂

and that the plaintiff’s default in doing so dissolved the m arriage.

I t  has, however, beeu contended that the Court ought not to 

recognize such a custom as being contrary to public policy. The 

cases which have been referred tov iz ,, Reg. Goja;
Reg, T. Bai RupaPt Uji v, BatJd Lalû '̂> and Reg. v . Samhhu 
llaghn^^\ all turn upon caste customs by which a woman is en-

(1) 7 Bom, H. C. Eep., A. 0. J., 133. (3) I. L. 1 Bom., 347.
(2) 2 Bom. H. C. Rep., 117. 23 W . E., 386.
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1892. abled to leave her husband and marry another man o£ her own free
i l l  UfjRt will, or with the consent of the caste, and which the Court held to

P a te l  invalid on the ground that they were immoral as “ le gahzing
PuRsHoTTAM adultery.” The question here is of au entirely different nature ;

aS; according to the custom relied on, there is no complete and 
binding marriage within the intention of the parents of the parties, 
although the ordinary’ religious ceremonies (presumably those 
usual among.st Sudras) are performed. Buch a transaction as 
took place in Samvat 1927 cannot, in our opinion, he regarded as 
immoral from any point of view. The parties are in all cases, 
according to the practice of the caste, of very tender years when 
such marriages are contracted. The Hindu la)v leaves ifc entirely 
to the parents to marry their daughters, and although, according 
to strict Brahmauical law, a marriage is complete when the 
religious ceremony has been performed, there would seem to he , 
no sufRcient reason for refusing to recognize a custom, afc any 
rate amongst the lower castes, by which such transactions, ren
dered necessary by the paucity of women in the caste, although 
performed with religious ceremonies, are still regarded by the 
parents on both sides as incomplete and conditional marriages. In 
the c&seoiBoolchand Kollta v, JdnoIceê '̂ \ which was a suit like the 
present for restitution of conjugal rights, the Calcutta High Court 
gave effect to a caste custom by which the usual ceremony of 
marriage was not regarded as binding unless a second ceremony 
was performed prior to the woman coming to maturity aud coha
biting with her husband, and by which, iu default of such cere
mony, the woman might, after puberty, as the defendant in that 
case had done, marry another man.

Upon the wholoj wo are of opinion that there is no reason for 
not recognizing the custom, as proved in this case, and, therefore, 
■whether upon the ground of the farWiat passed by the plaint- 
i l ’s father or of the plaintiff’s default in performing the condi
tion imposed on him by the Panch, we must hold that tho plaintiff 
has not estabhshed his right to the restitution of the defendant 
No. 1 as hia wife, and must, therefore, reverse the decree of the 
Court below aud dismiss the plaint, with costs throughout on 
plaintiff.

Decree reversed>
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