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of any allegation that the morvtgage effected by the plaintiff’s
hushand was not for the family advantage, or Wwas in any way in
frand of her rights, we ave of opinion that the purchaser at the
Court sale took the house free from her right of residence as a
Hindu widow. This appears to have been decided by this Court -
in Ndnd Jivan v. Remd® and at Madras in Bemaenadan v,
Rangammal®. The subject is also discussed in Lalkshman v,
Satyabhamabdi @ and in Dalsukhrdimn v, Lallubhai ©

For these reasons we reverse the decree of tho Distriet Judge
and restore that of the Subordinate Judge., Plaintiff to pay
costs of both appeals. .

Decree reversed,
M P. J., 1886, p. 262. ®) I L. R., 2 Bom., 494, at pp, 511, .)11 sso'
@ 1. L, B, 12 Mad., 26 ) I, L. R, 7 Bom., 282,

APPELLATE CIVIL,

Before Siv Charles Savgent, Kt., Chief Justice, and Mr. Justice Bivdwood.
BAI UGRT axD oTHERS, (ORIGINAL DEFENDANTS), APPELLANTS, 9. P.&TEL_ .
PURSHOTTAM BHUDAR, (ORIGINAL PLAINTIFY), RESPORDENT.

stband and wife—Marriage—Restizution of conjugal vighis—Condiiional
marriage—Eudwa Kunbi caste—Custom— Public polic 9

The plaintiff, a member of the Kndwa Kunubi caste, sued in 1890 for restitution .
of conjugal rights, alleging that he had been maxried to the first defendant in 1927,
The defendants alleged that at the date of the marriage the parties werg
only 2 month old ; that the marriage was a sala (exchange) marriage, and that
by the contract the plaintiff s father was bound, as a condition of hig obtaining
the second defendant’s danghter for his sen, to provide-a girl to be married to the
second defendant’s son. They alleged that such conditional marriages were a’
custom of the caste, and they denied that the condition had been pexformed by the -
plaintiff’s father. They further alleged that in 1936 the plaintifi’s father, finding
that he could not perform the condition, bad passed a release (the plaintiff himself
then being a minor) to dgfendant No. 2 (the father of defendant No. 1) giving up all
claims to defendant No. 1; that a dispute having subsequontly arisen after the
plain$iff had attained his majority the matter was reforred to ‘the members of the
caste, who decided that within a certain fixed time the plaintiff shonld provide a
girl for the son of defendant No. 2, and that on the phmtlff failing to do so the
marriage was dissolved, The Court found that by the custom of the caste the

-marriage in 1927 between the plaintiff and defendant No. 1 was only a conditional

rarriage ; that the release of 1936 operated to cancel the marriage, and thab in
any cage the plaintifi’s failore to find » girl for the second defendant’s son, in
aeccordsnce with the deéision of the caste, dissolved the mary 1'igc

#. Second Appeal, No. 514 of 1890.
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Held, that the plaintiff had not established bis right to the restitttion of
defendant No. 1 as his wife, The alleged custom was not contrary fo publie
pelicy. According to the custom relied on, there was no complete and binding
marriage within the intention of the parents of the parties although the ordinary
religions ceremonies were performed. Such a transaction could not be regarded
‘as immoral from any point of view. )

The Hindu law leaves it entively to the parents to marry their daugliters, and
although, aceording to strict Brahmaniecal law, a marriage is complete when the
religious ceren;xony hag been performed, there would seem to be no sufficient
reason for refusing to recognise a custom, ab any rate among the lower castes, hy
which such transactions, rendered necessary by the paucity of women in the caste,
although performed with religious cevemonies, ave still regarded by the parents oh
hoth sides as incomplete and conditional marviages,

Tuis was a sccond appeal from the decision of Rdo Bahddur
Chunilal Mdneklal, First Class Subordinate Judge of Ahmedabad
with appellate powers,

Suit for restitution of econjugal rights. Defendant No. 1 was

the daughter of the second defendant, and the plaintiff alleged ‘

that he was married to defendant No. 1in 1927 (1871-72) by a saie
'(excha.ngc} contract of marriage. By this contract he received
defendant No. 1in marriage from her father (defendant No. 2)
and in return his (the plaintiff’s) father was to provide a girl to
be given in marriage to the son of defendant No, 2 The plaintiff
further stated that i accordance with this twofold contract
the son of defendant No. 2 was wiavried to a girl provided by

the plaintiff’s father, and the plaintiff was marvied to defendant

No. 1. .

The girl married to the son of defendant No, 2 died soon affer
the marriage, ond thercupon defendant No. 2 vefused to send his
daughter, (defendant No, 1)) to the house of her husband (the
plaintiff) unless another girl was provided by his (plaintiff’s)
father for the defendant’s son. The dispute was referved to the
members of the caste in Swnvet 1942 (4. D, 1886-87),. and they
decided that the plaintiff within a certain time should offer anothex
girl to defendant No. 2 for his son, and that when the offer was
wade defendant No. 2 should pay Rs. 125 to the plaintiff, and
should send defendant No. 1 to his house. The plaintiff com-
plained that, as required, he had offered a girl to defendant No. 2,
who had, however, refused to aceept her, and had also refused  to
pay the Rs. 125 and to send defendant No, 1 to his hotse. The

plaintiff accordingly filed this suit. The first defendant had been-
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given in marriage by her father (defendant No. 2) to the third
defendant. '
For the defence it was alleged that the plaintiff and the first
defendant were married in Semwat 1927, when they were only a
month old ; that the contract of marriage was twofold ; that no
girl had ever been offered by the plaintifi's father to the second
defendant for marringe to his son ; that as the plaintifi’s father
had not performed, and could not perform, his part of the
confract, he, in Samvat 1936 (1880-81 A.p.), had given a release,
(the plaintiff then being a minor) to the sccond defendant, stating
therein that he had no longer any claim on the first defendant ; that
the plaintiff, however, when he came of age, claimed possession of
the first defendant ; that the matter was, therefore, veferred fo
arbitrators in Sameat 1942 (A.n, 1886-87), who decided that the
plaintiff should offer a girl within a certain tinte to the second de.
fendant and then take away the first defendant to his house § but -
that, in case the plaintiff should fail to do this within the time,
the second defendant should beat liberty to give the first defendan

in marriage to any other person. The defendants alleged .

hat the plaintiff had failed to perform his part under this award,
and that thereupon the first defendaiit had been given in maxriage
0 the third defendant.

The Subordinate Judge rejected the plaintiff’s claini. In his
judgment he said: It dppears thab bekhle, tekila and cholhia—
(é. e. double; treble and quadruple contractsj are common among
Kunbis il the district; and those of moderate mieans seein to
indulge most in such contracts. This may ™ perhaps be due to the
searcity of girls, And as marriages take place every nine,ten or
twelve yeats, child marriages are very common, bub the married
girls are sent to their husbands’ houses only when they become
of martiageable age, and several circumstances sometimes take
place before the girl reaches her marriageable age to he” senb to
her hushand’s house, which bring about annulment ofthe marriage
contract. . . . . The defendant No. 1 has never gone or
has never been sent to the plaintiff’s house. They have hitherto
never lived as hushand and wife. Since her marriage with
defendasnt No. 3, the defendant No. 1 has been living in his
house as his wife. Under such circumstances I think that the
plaintiff is not entitled to recover possession of the defendant No, 1
#o live with hlm as his wife,
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“ It seems to me that until the girls reach their marriageable age

among Kunbis, child marriages in thom are more like betrothal

and less like pa‘/cica marriages, especially when such marriages
are effected according to the double, treble and quadruple contract
arrangenient,”

In appeal, the Court reversed the decree. The defendants
thereupon preferred a second appeal.

Govardhanrdm M. Tripathi for the appellants :—The plaintiff
is not entitled to a decree for restitution of conjugal rights. His
marriage was a conditional one, and ds the econditions were not
fulfilled, the marriage was never completed. These conditional
marriages are a custom among the Kudwa Kunbi caste to which
the parties belong. The custom is not immoral or opposed to
public policy —In the matter of Chamia D, Such a marriage is
called A'suva, and is only an inchoate one:

Ganpat Suddshiv Rio for the respondent:—The marridge in
this case Jdoes not fall within the class of marriages called A'sura.

A marriage is complete as soon as the requisite ceremonies are.

performed, and it cannot then be set aside. Where a marriage is
made subject to a condition, a Court should uphold the marriage
and set aside the condition—Sectaram, alias Kerra Heere ¥.
Mussamut dheerec Heerance ¥, The essential condition of the
marriage in the A'sura form is the payment of mioney. But
the validity of a marriage is not affected by failure of a contract
to pay moncy—=Steele’s Hindu Law and Custom, page 166, Tlie
Hindu law regards marriage as an indissoluble tie—West and
Biihler, (3rd Ed.), page 90. A custow dissolving marriage is
immoral and should not be given cffect to—Mathura Ndikin v.
Esu Ndikin @. The custom of providing a wife for the son of a
man whose daughter is 1nar11ed cannot Dbe supported on the
ground of public poliey.

At this stage of the case the Cowrt recorded the foliowing

interlocutory judgment :—

() 7 Cale, L R, 364, . @2 V. R, 40,
® I, Lu Ro, 4 Bom., 543,

403
18932,
Bir Usrs

Vs
PireL
PyRsHOTTAM
BRUDAR,



1892.

Bir Uest
KN
Piren
PURSHOTTAM
BrupAR.

THE INDIAN LAW REPORTS. [VOL. XVIL

1891, September 28, SarcENT, C.J,:~~The judgment of the -
lower Court uf appeal shows that the Subordinate Judge., A, P.,
assumes that the plaintiff was validly married to defendant No, 1, .
and upon that assumption he holds that a custom of the caste
¢ for the father to divoree his son’s wife, although the son was a
minor, was immoral and contrary to public policy.” Bub it
appears to us that a doubt necessarily arises as to the effect of a
sate (cxchange) marriage, as contracted according to the custom
of the caste; for it is needless to say that such a contract of
marriage is not known to the strict Hindu law. TIn other words,
it has to be determined whether, according to the custom of the
caste, what took place in Swmuat 1927 constituted a complete
valid marriage between the plaintiff and defendant No. 1 or
whether the marriage remained inchoate or conditional upon the
performance by the plaintiff’s father of his part of the bargain,
21z, “to offer a givl to defendant No, 2 for marriage with his .
son.”

Before disposing of the case on considerations arising out of
public policy we think it is advisable that issues shounld be raised
for determining the above guestion, and also whether by the
custom of the caste the father could cancel what had been done
in Samwvat 1927 so as to bind the plaintiff. We inust, therefore,
send back the case for a finding on the following issues :—

1. Whether by the custom of the caste what took place in 1927
constituted a complete and unconditional marriage between
plaintiff and the first defendant ?

2. Whether the plaintiff’s father by the custom of the caste
could cancel what took place in 1827 so as to hind him ?

The finding on the issues to be gent to this Court within three
months. Parties to be allowed to give fresh evidence.

The findings of the Subordinate Judge on both the issucs
were in the affinnative. In hisreasons for the findings, however,
hestated that the marriage was complete, in the sense that all the

‘necessary ceremonies were gone througly, but that the custom of

conditional marriage relied on by the appellant was proved.

Thgs case then came again before the High Court.
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[Sarcent, C. J. :—Now the only question hefore s is whether
we ean vecognize the custom.]

Ganpat Saddshiv Bdo for the respondent (plaintiff) :—We rely
upon the rolingsin Uji v. Hathi Lilu®, Rey. v. Karsan Goju;

Reg. v. Bdi Rupa @ and FReg. v. Sambhu Righu ©. The custow -

alleged is opposed to public morals and is also repugnant to the
spirit of the Hindu law. The utmost that the caste could do
was to inflict a fine upon the defaulting party for his failure to
perform his part of the contract. :

Goverdhanrdm A Tripathi for the appellants :—According to
the custom in dispute, & marriage is not allowed to be consum-
“mated, though all the necessary religions ceremonies are per-
formed, till the husband has performed his part of the contraet,
It is not, therefore, complete. The performance of the ceremonies
amounts to nothing more than betrothal. Therefore the custom
cannot be treated as immoral or opposed to public poliey, and,
thevefore, it should be vecognized-—~Boolchand Kolltwv. Jdnokeet,

Sarcext, 0. J.:-—The findings on the issues senb down by this
Court on 28th September, 1891, are, when read togethey, to the
effect that although the usual religious ceremonies were per-

formed on the occasion, what took place in Sumvat 1927 con=
stituted, by the custom of the caste, only a conditional marriage
bebween plaintiff and defendant No. 1; that the farkhat, passed
by the father in Sumral 1936, and which was signed by the plaint-
iff, operated to cancel the marriage, but thab, in any case, a
dispute having arisen out of the said farkhat, the decision of the
Panch that plaintiff should find a girl to be married to a male
member of the family of defondant No. 2 was binding on him,
and that the plaintiff’s default in doing so dissolved the marriage.

It has, however, been contended that the Court ought not to
recognize such a custom as being contrary to public policy. The

cages which have been referved to, viz, Reg. v. Karsan Goja ;.

Reg. v. Bdi Rupa®, Tji v. Hathi Lalu® and Reg. v. Sembhu
Raghu®, all turn upon caste customs by which & woman is en-

(1) 7 Bom, H. C, Rep,, A. C. J., 133, @) I, L. R, 1 Bom,, 347.
) 2 Bom. H, C, Rep., 117, ) 25 W, R., 3%6.
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abled to leave her husband and marry another man of her own free
will, or with the consent of the caste, and which the Court held to
be invalid on the ground that they were immoral as “le galizing
adultery.” The question here is of an entirely different nature; -
as, aceording to the custom relied on, there is no complete and
binding marringe within the intention of the parents of the parties,
although the ordinary’ religious ceremonies (presumably those
usual amongst Sndras) are performed. Such a transaction as
took place in Sumuat 1927 ecannot, in our opinion, be regarded ag
immoral from any peint of view. The parties ave in all cases,
according to the practice of the caste, of very tender years when
such marriages ave contracted. The Hindu law leaves it entirely
to the parents to marry their daughters, and although, according
to strict Brahmanical law, a marriage is complete when the
religions ceremony has been performed, theve would seem to he.
no sufficient reason for refusing to recognize a custom, at any
rate amongst the lower castes, by whieh such transactions, ven-
dered mnecessary by the paucity of women in the caste, although
performed with religious ceremonies, are still regarded by the
parents on both sides as incomplete and conditional marriages. In
the case of Boolchand Kollta v. Janokee®, which was asuit like the
present for restitution of conjugal rights, the Caleutta High Court
gave effect to a caste custom by which the usnal ceremony of
marriage was not regarded as binding unless a second ceremony
was performed prior to the woman coming to maturity and coha-
biting with her husband, and by which, in default of such cere-
mony, the woman might, after puberty, as the defendant in that
case had done, marry another man.

Upon the whole, we are of opinion that there is no reason for
nob recognizing the custom, as proved in this case, and, therefore,
whether upon the ground of the furlhat passed by the plaint-
ff's father or of the plaintif’s default in performing the condi.
tion imposed on him by the Panch, we must hold that the plaintiff
heas not established his right to the restitution of the defendant
No. 1 as his wife, and must, therefore, reverse the decree of the
Court below and dismiss the plaint, with costs throughout on
plaintiff,

Decree reversed,
Q) 25 W, ., 386.



