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APPELLATE CRIMINAL.

Before M. Justice Jardine and Mr. Justice Telang.

QUEEN-EMPRESS v. KHODA' UMA’ AND OTHERS.¥

Criminal Procedure Code (Aet X of 1882), Secs. 227 and 237—Charge—Alteras
tion of charge—Conviction for an offence diffevent from that withwhich aceused is
charged—Eutradition—Lex fori.

‘The accnsed were subjects of His Highness the Gidekwdr of Baroda. They were
extradited for committing dacoity in British India, The Magistrate, who held a
preliminary inquiry into the matter, committed the accused to the Sessions Conrt
on o charge under section 308 of the Indian Penal Code (XI.V of 1860). The
Sessions Judge amended the charge to one under section 393, on the ground that,
as the accused had been extradited on a charge nnder section 393, they conld be
tried and convicted only under that section, and no other, At the end of the
trial, the Sessions Judge finding that the accused weve guilty of theft, but not of
dacoity, acquitted them,

Held, veversing the order of acquittal, that it was competent to the Sessions
Judge to alter the charge under scction 227 of the Code of Criminal Procedure
(Act X of 1882) and under section 238 to convict the accused of the minor offence,
which the evidence established.

Hell, also, that the Code of Criminal Procedurc was applicable as lex fori,

APPEAL by the Local Government against an order of ae.
quittal passed by the Sessions Judge of Ahmedabad.

The accused were subjects of His Highness the Gdekwér of
Baroda. They were charged with committing dacoity in a vil-
lage in the Ahmedabad District. Their extradition was obtained
on the representation of the District Magistrate of Ahmedabad
that there was evidence to prove a primd fucie case of dacoity
against them,

The Magistrate, who held a preliminary inquiry into the matter,
committed the aceused for trial to the Court of Session on a
charge of attempting to commit dacoity when armed with deadly
weapons, auoffence punishable ander section 208 of the Indian
Penal Code. ;

The Sessions Judge was of opinion that, as the accused had been
extradited for dacoity under section 395 of the Penal Code, they
could he tried only for that offence, and for no other, He,
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therefore, amended the charge to one under section 895 of the
Code.

At the conclusion of the trial, the Sessions Judge agreeing
with one of the assessors acquitted the aceused for the iollowmg
YCASONS §—

“ The facts established against the accused are that they went
to the complainant’s field to steal grass. While so engaged they
were disturbed. They abandoned the booty, and, in order to
cover their retreat, they caused hurt to their pursuers, and also
threatened them. Following the ruling of the Madras High
Court in 1865 cited by both Mayne and Starling in their an-
notations of the Indian Penal Code, and Reg. v. Kaliow, I am of
opinion that the accused cannot be convicted of dacoity, and as
they were extradited for tiial on that charge, they cannot be
tried and convicted of any other.”

Against this order of acquittal the Government of Bombay
appealed to the High Court.

Lang, (Acting Advocate General), with Rio Sdheb Vdsudev
Jaganndth Kirtikdrfor the Crown:—RSection 395 of the Indian Penal
Code applies, asthe evidence shows that the prisoners, when caught
in the act of stealing, caused hurt to the complainant and his
men. They were, therefore, guilty of dacoity. But, assuming
that they committed theft only, the Sessions Judge had jurisdie-
tion both to try and convict themn of this offence. This jurisdic-
tion is not taken away by the meve fact that their extradition
was obtained on a charge of some other offence. Extradition is
merely a means of bringing the offenders to trial before the
proper Court. 'When they are brought before the properfCourt,
that Court has jurisdiction to try them on any charge. Juris.

diction is independent of extradition. Jurisdiction is local:

see Clarke on Extradition, 2nd Ed.), p. 101, There is no treaty
preventing the British Government trying the prisoners on any
charge.  The treaty with His Highness the Gédckwar (sec
Aitchison’s Treaties, Vol. IV, 230) provides generally for the

“surrender of all kinds of offenders. It does not specify any parti-

@ B, H. C. Cy, Ruling, 27th June 1872,
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cular offence for which they are to be survendered, or tried when
so surrendeved,  The ordinary law, therefore, applies, and the
Sessions Judge had jurisdiction to try and convict the aceused of
dacoity, or of theft, Section 237 of the Criminal Procedure
Code (X of 1882) would allow a conviction even under section
382 of the Indian Penal Code.

There was no appearance for the accused.

JarpiNg, J, :—The eight accused were committed for trial for
attewrh to commit dacoity under section 398 of the Penal Code.
The Sessions Judge amended the charge to ome of dacoity
under section 395, being of opinion that as thoy had been hand-
¢d over by the Gédekwdir on a representation that they had
committed dacoity they should be tried only under section 895,
Differing from one assessor, and agreeing with the other, he
acquitted the prisoners and discharged them, The judgment
shows that the Sessions Judge was satisfied that the eight
prisoners did commit the alleged theft of grass, but that as they
had abandoned the grass before they used violence to the own-
ers, and as the violence was used to cover their retreat vather
than secure the grass, the offence of dacoity was not committed,
He also remarked that ¢ as they were only extradited for trial
on that charge they cannot be tried and convicted of any other.”
He gives no aunthority in support of this proposition. The
Advocate General has argued on behalf of the appellant, the
Governor of Bombay in Council, that the acquittal on the charge
of dacoity is wrong, as the evidence is most consistent with the
theory that when the prisoners being intercepted by the owners of
the grass used violence, they meant by that means to prevent the
vecovery of the grass. That may possibly have been the fact,
and it must have been so held by one of the assessors. But the
question of intention is not beyond doubt ; and we do not think
sufficient reason has been shown for this Court to conviet of
dacoity. We concur, however, in the contention of the Ad-
vocate General that there is nothing apparent in the circumstances
of the extradition to justify the view of the Sessions Judge that
the ordinary provisions of the Criminal Procedure Code were not
binding on the Sessions Court as its lea fori. We think that
it was competent to that Court to alter the charge under sec-
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tion 227, and that it was incumbent on ib in its expressed views
on the facts to convict of theft under section 238, when aequit-
ting of the more scrious charge of dacoity. The offence was
committed in the distriet .of Ahmedabad. Therefore the local
law applied: *“Crimes arve in their nature Jocal : and the
jurisdiction of erimes is loeal,” per De Grey, C.J., in Rafael
v. VerelsiV; Keighley v. Bell® and other cases mentioned in
Forsyth's Constitutional Taw, 249. «By the comity of nations,
the country, in which the criminal has been found, has aided the
police of the country, against which the erime was committed,
in bringing the eriminal to justice,” per Heath, J., in Mure v.
Kaye®, Tt appem:s also that the British Government has a special

ceonvention with the Gdekwdr, made in 1817, whereby the two

contracting parties bind themselves in general terms to hand
over foffenders.” Sec Aitchison’s Treaties, Vol. IV, p. 230.
There seems to be no stipulation that the requisition to the
Géelkwir shall state the offence in terms of the Penal Code: and
the requirement of justice that the conviction shall be based on the
facts proved, and the provision of section 238 of the Procedure
Code, which allows convietion for a minor offence not charged,
as e. g., for theft on a charge of robhery or dacoity, do not conflict
at all with the principles of comity or involve any breach of
public faith. We reverse the order of acquittal of the eight
prisoners, and conviet them of the offence of theft, punisba,ble
under section 379 of the Indian Penal Code, and we sentence
each of them to rigorous imprisonment for three years,

Trrave, J.:—The Sessions Judge has, on the evidence, come
to the conclusion that the offence of dacoity is not proved
against the accused. And although it is possible to arrive at a.
different conclusion on the question, whether, when they wero
obstructed, they had abandoned their booty, still I do not think
the evidence is such as to justify us in adopting that conclusion
against the opinion of the Sessions Judge. And, if the opinion
of the Sessions Judge on the question of fact is accepted, the
Madras case quoted hy him is an authority for holding that the
terms of section 800 are not satisfied, The Sessions J: udge was,.

(1} 2 W, Blackstone, at p, 1058, @) 4 Fosb, and Tin,, 790.
(3) 4 Tannt, 43,
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therefore, right in his decision that the accused in this case could
not be properly convicted of dacoity, He has, however, further
~ decided that the accused cannot be tried or convicted on any
other charge. He lays it down broadly that when the extra-
dition of an accused person has been obtained on a representa-
tion charging him with a particular offence, the Court can try him
only for that offence. According to the Sessions Judge’s view,
it is apparently not competent to the Court to try or conviet the
accused of any other offence, even though it is of a character
cognate to the one mentioned or referred to in the extradition
proceedings, and even though it is proved by substantially the
same facts as those alleged for obtaining the extradition. The
Sessions Judge has not quoted any authority for the proposi-
tion he has laid down; and it is certainly not one which can be
said to be self-evident. Drimd facie, indeed, it would appear to
be erroneous. For if it is once conceded that the Court before.
which the accused arve put upon their trial has jurisdiction to
try them, such jurisdiction must, ordinarily speaking, extend
to all offences committed within the jurisdiction of the trying
Oourt, and not lying outside its legal power of investigation.
Extradition is only avmeans of bringing the accused before the
tribunals having jurisdiction. It is not even like the sanction
tor prosecution, for insbance, which under section 167 of the
old Criminal Procedure Code was held to be indispensable to
confer jurisdiction on the Court—~Rey.v. Vindyal Divikar®.
Now in the case before us therc is, no doubt, that quite inde-
pendently of the extradition the Sessions Judge had full juris-
diction to try the accused. Although they are stated to be sub-
jects of His Highness the Gdekwidr, the facts on which the prose-
cution is based are stated to have ocewrred within Biitish terri-
tory. And as Lovd Chancellor Halsbury eaid in Macleod v. The
Aitorney General for New Sowth Wales® “all erime is local ; the

jurisdiction over the crime belongs to the country where the erime’

is committed ”.  See also Kent’s Commentaries quoted in Clarke
on Extradition, (2nd Ed.), p. 10. If, then, the jurisdiction of the
Court cannot be disputed, what is there to justify the Court in

. (U 8 Bom. H. C, Rep. (Cr. Ca.), 82
) L, R, (1801} A, C., ab p. 468, (Sec also 8 Bum. II C. Rep., (Cr.-Ca). T4- EJ.)

378

1892,

QUEEN-
EMPRESS
o
Kuops’ Unra’



1892,

(QUEEN-
EMPRESS
P
Kuopa'Uma's

THE INDIAN LAW REPORTS. [VOL. XVIIL

applying at the trial other rules and prineiples than those which in
ordinary cases it is bound to apply under the Code of Criminal
Procedurc? I eomfess I canperceive nothing. It is true that in
the very recent case of In re Bellencontre®, which was a case of a
habeus eorpus arising on a warrant which described Bellencontre as
having been guilty of frauds as a bailee and of frauds as an agent,
Cave, J., having come to the conclusion that the primd facie case
required by the extradition statutes of 1870-73 was made oub

“only as regards four out of the 19 offences charged against the

accused by the French Government, went on to say that « the only
object of specifying those cases is in order o give the prisoner
the right, if he wishes to male use of it, to object to being tried
in France for those other offences —for the other fifteen—on the
ground that those ave not in themselves crimes for which he
could have been extradited.” That, however, was a case which
arose on the Extradition Acts and the treaty hetween France
and England. And the remark of Cave, J., above sct out does
not say what would have been the result if suchan objection
as he there indicated had been taken before an English Court.
See Clarke on Extradition, (2ud Ed.), pp. 98 ¢/ seg. Butin any
case it only applies in terms where the objection can be taken that
the offence was one for which the prisoner could not properly
have been extradited at all. No such objection is shown to he
sustainable here. On the contrary, the treaty (see Aitehison’s
Treaties, Vol. IV, 230) between the DBritish and Gdekwdr Gov-
ernments relates generally to all offenders.  See, as to this point,
Clarke on Extradition, (Snd Ed.), p. 14, And, thercfore, in this
case the cxtradition without any restriction whatever would be
perfectly regular ; and the jurisdietion independent of it would
gband unaffected.  Turther, assuming that the extradition
proceedings could in some way limit the jurisdiction of the
Sessions Court, it is plain that there is nothing here on the face
of those proceedings to warrant the conclusion that any such
limitation has been in fact imposed. The mere circumstance
that the offence of dacoity alone is mentioned when extradition
is demanded, does not necessarily lead to the conclusion that the
extradition is allowed for the purpose of a trial only on that

@ L. R, (1891) 2 Q. B., 122,
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charge, and on no other charge whatever. And in any event it
could not exclude a trial and convietion on any charge which
the facts disclosed in the extradition proceedings would suffice
to sustain. On the whole, therefore, it appears to me that,
whether, in law, the jurisdiction of our Courts can or cannob
be restricted by the condition on which extradition is allowed,
no sueh restriction has, in fact, been imposed in this particular
case, and, therefore, it was open to the Court below, and
consequently it was its duty, to have tried the accused in this
case under the same rules as apply to ordinary trials under
the Code of COriminal Proeedure. And the Sessions Judge
ought to have convicted the prisoners in this case of the minor
offence which the facts proved in evidence showed the prisoners
had committed.

Order of acquitial reversed.

APPELLATE CIVIL.

Defore Mr. Justice Jardine and Mr. Justice Telung.
DAGDU, (or16INAL DEFENDANT), APPELLANT, v, PANCHAMSING
GANGA'RA'M, (OrIGINAL PLAINTIFF), RESPONDENT-*

Erecution sale-—Decree— Purchasers at successive ewecution seles—Title obiained by
first purchaser—Certificate of sale obtained by sccond purchaser before cortificate
obluined by forst purchaser— Priority—Civil Procedure Code (det XIV of
1882 ), Sec, 316—Whas is the title which vests under the section—Limitation in
application of provisions of section—Confirmation of sale—Certificate of sale.

On 27th February, 1386, the plaintiff purchased certain land at a Court sale held
in execution of a decrec. On the 10th March, 1886, the same property was put
up for sale in execution of another decree, and purchased by the defendant,
The sale to the defendant was confirmed on 3rd July, 1886, and the sale to the
plaintiff not wntil the 21st July, 1886, Certificates of sale were issued to both
plaintiff and defendant on the same day, »iz, on the 22nd September, 1886, and
on the 14th February, 1887, the defendant was pub in possession, In 1889, the
plaintiff brought this suit o recover possession.

The defendant relied on section 316 of the Civil Procedure Code (Act XIV of
1382). He contended that as under that section the title of a purchaser at a Court
Sale vests at the date of the confirmation of the sale to him, his (the defendant’s)
right was superior to that of the plaintiff, inasmuch as the sale to him was con-
firmed on the 3rd July, 1886, while the sale to the plaintiff was not confirmed until
afterwards, viv., on the 21st July,

v Second Appesl, No, 228 of 1891,
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