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11 the present ciiso tlio dcicuJants Nos. 2 ami 3 came into posses-
sion pending' tlio t'ornicr liLinfution an«l are as inucli bound I>y tlio
final ordci' niado in it us is tlic dci'endant No. 1. Ifcis, moreover,
the dol'endant N<j. 1 who is urging his own acb in letting the de-
fendiinis Nos. - and into possetision to defeat the jnrisdiction of
the N\lanilatdar. Tiie def(nidants Nos. 2 and 3 do not appear to
take nny o])jeetion to tlie plaintilTs' procecfUngs. | would make
the rule absohite. Costs, costs in tlie eausc.

Paksons, J .1 sec no illegality in the plaintilf suing in the
Mfimlatdar”™s ('Onrt for possession on the gronnd of illegal ouster,
joining as defendants in liis suit not only the person who he
alleges has illegally ousted him, hut also the other persons wdio
after the ouster have obtained possession from thi; person who
ousted him and arc in po.ssossion at the time of suit. Tlui date
and cause of action would bo that of the oi'iginal ouster, while
the .subsccjuent transfer of possession to the otlu-r defendants
WOQOuld IjGa mere narration of the circumstances nndiir which the
cause of action arose as against those defendants. To hold tho
contrary w'ould ho to greatly detract from the benellt of the Act,
for if the plaintilT Avcre to sue only the persons actually iu pos-
.session, they might plead that they had not ousted tho plaint-
iff, and it* ho sued only the person who had oust('d him, tho other
persons miglit in cxecntion .say that, as they wero not parties to
the decree, they couhl not be oustdl under it. Wo make the' rule
absolute. Costs to be costs in tho cause.

Unif' made absoluk.

APPELLATE CIVIL.

Before Sir C. F. Furran, C/iicf Jtidicc, Mr, Justice Pavgoiis and
Mr. Jiidicd Candp

IHTARIBAI, ruiNTiFF, y. KKISIINAUAV GOPAL, Dm-EVDANT."
Siaw])-~8tamp Aci [ I 37 (< [h), 45 and AG—GnUevlor's

Courl—Pradtce —Procedure,

The docision of tlio Collector undor clunse (Jj) of Hecfclon 37 of tho Tudian.
Stamp Act (I of 1879), that a particular instruinont is chai-jjoahlo witli duty
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und Is not duly stamped, is not final and conclusivic. If ]iis clecisioii tmdftr
that clause is not cho¥od, and the duty and panalty arc not paid, any Civil Oourii
before -wiiicli the dooiiiaont may comc lias the duty castupon itundor soction
of examining it and of dotermininfj for itself whether it is <hdy stiunped or not,
and if not, of talking the steps laid down in sections 34 and 3% thatili-cision
being subjoct to revision xinder seotion 50.

Eeference by R7"o SMNiheb B. S. Joslii, 8nl)or(liiiate Judge of
Kardd in the Sdtara District', under section 49 of tho Stamp Act
(I of. 1879).

The will of one Hanbai was prc.scntcd for registration as fi
~Yill.  Tlie Sub-lleg’istrar, liowever, on pernsing it coiisidored that
it operated othorwi.sG than as a will and shoidd bo stainpcdj ami
he impounded it under section So of the Stamp Act (I of 1S79)
and sent it to the Collector under danse 2 of .section 35.

The Collector having obtained the decision of tho Kevenue
autliority under section 45 of tlie Stamp Act as to its charge-
ability required tho payment of stamp duty and penalty accord-
ing to that decision (sec section 37) and detained tlve document
pending the payment.

In this suit the defendant pleaded tliat tlie debt in respcet of
whicli he was sued by the plaintiff was originally due by him
to Haribfii, but had been remitted by the terms of her will. It
became ncccssary, tlierefore, to refer to the dcjcnmcntj and tlie
Subordinate Judge having required its production, the Collector
sent it to the Court with a Kkarlcini. Tho 8ul)ordiiiate Judge
on examining the document was of opinion that it was a will and
was not ciiargeable with duty. By letter he requested tho Col-
lector to allow the will to remain with the record of tlic enit.
The Collector having refused, tlio Subordinate Judge submitted
the following question to tho High Court;,—

‘4.  Whether tho Collector’s decision that the instruinent in

guestion is ciiargeable with duty is binding on this Court ? and
if not,

2. AVhetlier tho instrument is chargeable with duty, and if
sogwhat is tlie amount of duty leviable on it ?”

The opinion of the Judge on the first question was in the
negative and on tho second that the instruinent (being a will)
was not chargeable with duty.
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Hlio Saliel) Fasudcvd. Kirtikav (Govcnuin'iit Pleader) appeared
for Guvernnicnt (tlu; (WIt'cbor) -Tlie. I.(‘vcnuu authoritie.s liold
tliafc tli(" docatneiii; r(‘(uin,'d to lie 8fcaiii])td, Thclr dc.clHuni un-
der section 45 is llnal avid biiidino’. 1« Cullector aets under
sections 2335, 37 and N) a} thr Stamp Act, 1879. IFntil the
stamp duty is paid, the d()cuni<nt must rcuuiin iniponndeil.

Soiui'portions of the docuujcnt in (jue.stion operate as a gift
and some as a rrirase. Therefoi'o the doeumeut nnpiini.s to he
sfcaiiipcd.

Shamraii Yilthdl lor the del\'iulant :—The (piestion is wlasther
thi' (-onmiissioiii'r's decision is hinding’ on ilu’ Civil (\nirt.
The doeumeut was produced bei'ore tin- Suhordinato Judgr
and lie was entitled to deal with It under the Mjvidenci: Act.
The Clonnni.ssioncr's (K'eision is iinal oidy for liseid ))urpf)S(s.
Under se.ction 1(52 oi' the J”vidcucc Act it is opi'lU to tlu‘ Civil
Cou]'t to decide, (he <JUsiiou o’ admissihility oi; a doeunu'nt in
CTidedice. If the ljegislaturu luul intended that the, decision ot
tlie Commissioner .shoidd 1)o final itr all purposes, they would
liave ma<le a pvovisi(ni to that elTect. IMiero is no provision in

the Stamp Act niakhii™* the Oullector's decision as to impounding
a document linal.

The doeumeut is clearly a will. No doul.it it coid.aius recitals

ol completed transactions, ljut it can\e into force after the di'ath
cl; the testatrix.

P ausdns, *]..—The htllowing' two (luestious have Lliei'n rei’'urred
to this Court hy the Subordinate Judge ;—

1. Whether the Collector’'s decision that the iustruujent in

(picstiou is chargeable with, duty is binding on this Court? and
if not,

2. AV'hether the instrument is chai'geablc with duty, and it
soj what is the amount of duty leviable on it ?

The reference has been made under the Stamp Act, but it has
been, argued, and we deal with it, as nnulo both under the Stamp
Act find under section 017 of the Code oi; Civil Procedure.

It appears that the instrument in question was presented for
registration as a will, and that tlie Sub-Itegistj'ar impounded it
under section 33 of the Indian Stamp Act, 1870, as it appeared
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to him that the instrument was not duly .stiuiiped, and scut it
to the Collector iinder the 2nd clansc of scchbiun 35. The Col-
lector under scctiun 37, having (ir"Yc obtained the decision of tho
chief controlling llevenue authority under section 4p, roipiircd
the payment of stamp duty and piundby according to the decision
of the chief controlling Revenue authority, and detained th(
instrument pending tho payment. In a suit lik'd in the Sub-
ordinate Court of Karud tlu; SulLordinato Judge re([uired the
production of the instrument, and tho Collector sent it with a
karkun. The Subordinate Judge perused the document and
was of opinion that the instrument was a will and wi;is not
chargeable with duty, and Iu* has a.sked us the above two (Jucs-
tions.

In regard to tlie Hrst, it must bo remarked that while the Act
makes the certificato of the Collector given under clause {/i) of
section 37 conclusive evidence, there is notliing in it which pro-
vides that his decision under clausc (h) shall be final or con-
clusive. If his decision is complied with, and the duty and
penalty paid, then under section 39 the instrument will bo aduiis-
silde in evidence, but nothing is said in tho Act as to what shall
bo done if the decision is not obeyed and tlic duty and penalt}
not paid. It appears to us that under these latter circumstances
a Civil Court before whom tlie instrument ma} come has thu
duty cast upon it, under section 3\ of examining tho documunt
and of (letern)iuing for itself whether tho instrument is duly
stamped or not, and, if not, of taking the sleiiHhiid down in sec-
tions 83, 34 and 35, Avlintever decision it nniy come to lieing
subjcct to revision under section 50. We, therefore, answoi- the
first fjuestion in the negative. Wo answer the first }iarb of the
second question also in the negative. The instrument in (piestioii
is clearly a will, and it does not become a deed of gift or arelease
or a deed of assignment merely because some past acts of dis-
position arc recited in it.

Order accordinrjhj.
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