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As against the Collector no one can acquire a title hy adverse 
possession till the expiration, of the period of sixty years under 
article 149j Schedule I I  of the Limitation Act. The provisions 
of the Watand^rs Act are similar to the provisions of the 
Bhagdari Act (Bombay Act V of 1862), and there are rulings to 
show that under the Bh%dari Act there was no period of limit­
ation prescribed for making an application, and, therefore, such 
applications wore not governed by any particular period under 
the Limitation A ct— The Collector o f Broach v. Rdjdrclm Ldldds'̂ '̂>; 
The Collector o f Thdna v. BkdsJcar Mahddev^^\

S a rgen t, 0. J . ;—The sending the certificate by the Collector 
as contemplated by section 10 of the Watandars Act is not an 
application to the civil Courtj but only a proceeding in the nature 
of a notification which, the Watanddrs Act itself provides, shall 
be acted upon by the civil Court in a certain manner. Clause 
178 of the Limitation Act has  ̂ therefore, no application to it* 
We think that the Subordinate J udge cannot refuse to act on the 
certificate of the Collector, as expressly required by section 10 
of Bombay Act II I  of 1874-. If the purchaser has, since his 
purchase, acquired a title by adverse possession, it will be for him 
to take the proper measures to assert it as against the Collector 
or any other party, as the case may be.
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Before Hr. Justice Baylej, Aciivg Chief Justice, cmcl Hr. Justice Candy, 

CHIMNA'JI, (OEIGINAL P l a in t if f '); Appeha.nt, v .  SAKH A'RA'M
AXD OTJIEBS, (OKIGINAL DElfENDAKTH), RESPONDBHX,S.*

M 'o r t r ju f j e ^ B e d e m j j t i o i i— S u 'd  f o r  r e d e m p t i o n  l y  i m r c h a s a '  o f  e q u i t y  o f r e c k m p t i o n - -  

E v id e n c e  r jiven  b y  d e f e n d a n t s  o f  a  m o r i g a g a  o th e r  th a n  i h e  m o rtr/ a g e  i n  r e s p e c t  o f  

x o l i c h  su it b roK cjlit— B l r jU  o f  p l a i n t i f f  t o  h a v e  th e  q it e s t io n  o f  l a t t e r  m o j ' t g a g e  d e t e r -  

v i i n e d — P r a c t i c a — P r o c e c l m x .

The plaintiff as purchaser of the equity of reckiiiptioii sued for redemption. 
He alleged, a mortgage, dated a .d . 1849, forEs. 175. The defendants admitted a 
mortgage, but alleged that it was executed at a different time aud for a larger

* Second Appeal, No. 255 oi 1891.
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1892. sum. After the eviclence was given, but hefore the juclguieiifc was delivered, the
plaintiff applied to amend the plaint and to set up the mortgage admitted by the 

V. defendants. His application was refused, and the Court dismissed the suit on the
SasHAkA-M. ground that he had failed to prove the particular mortgage allegeel iu the plaint.

The District Judge confirmed the decree, but observed tbat there probaljly 
was a mortgage for the larger sum as alleged by the defendants. On second 
aj>peal,

HeMf reversing the decrce and remanding the case, that the plaintiff was 
entitled to have the question of the mortgage for the larger sum uiquired into.

Second appeal from the decision of T. Harfc-Davies, Acting 
Assistant Judge of Poona.

Suit to redeem a mortgaged house.
The plaintiff alleged that on the 1st February, 1887, he had pur­

chased the equity of redemption under a mortgage for Hs. 175, 
dated a.D* 1849, executed by one Rakhmaji to one Shiduji. He 
now sued to redeem the mortgage.

The first defendant (Sakhart^m) was a son of the deceased 
mortgagee Shiduji. He denied the mortgage alleged by the 
plaintiff; but admitted another mortgage of a different date and 
for a different amount  ̂ vu., for Rs. 256, He further stated that 
a moiety of the house belonged to him as his share.

Defendant No. 2 (Babaji) was the second son of Shiduji. He 
denied the mortgage altogether, and claimed the house as his. 
He also alleged that his brother Sakhdram, (defendant No. 1), 
was in collusion with the plaintiff. He also pleaded limitation.

After the evidence was given, but before the judgment, the 
plaintiff applied to amend the plaint by alleging a mortgage for 
Bs. 256. The Court refused the application, but allowed the valua­
tion of the claim to be increased to Rs. 256. It then dismissed 
the suit, holding that the particular mortgage alleged by the 
plaintiff was not proved. He was of opinion, however, that 
the evidence showed that the house had been mortgaged. On 
appeal the District Judge confirmed the decree, remarking that 
there probably had been a mortgage executed by the mortgagors 
to the mortgagee at some date prior to 1855 a .d . for Rs. 266, 
but, as that was a different transaction from the one sued on, 
the plaintiff was not entitled to succeed.
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The plaintiff preferred a second appeal. 1S92.

Mahddeo Chimndji Apte for tlie appellant:— The Courts should 
not have dismi.^sed the suit, hoth being of opinion that there 
was a mortgage by the plaintiff’s assignors to the defendants’ 
family. The evidence given by plaintiff was primd fame sufficient, 
a n d  it lay on the defendants to displace i i —Eiru  v. Bhikdji^ '̂);
ChintoY. Svgd“̂ ‘, Ganesh v. Vindyctk ; Rar/hundth Aomdji
V. Bdhdjî ^̂ .

The plaintiff ought to have been allowed to amend his plaint  ̂
as the nature of the suit would not have’ been materially affected 
thereby— Lalcsliman v. Earî '̂>.

Gang dr dm B. Bele for the respondent, (defendant No. 2 ) ;—The 
Subordinate Judge was right in not allowing the plaint to be 
amended. The application was made too late, viz., about a year 
after the defendant No. 1 filed his written statement alleging 
the mortgage of Rs. 256, and five days before the judgment.
The plaintiff failed to prove the mortgage he alleged in his 
plaint. He camiot be allowed now to prove • another mortgage.
When a particular instrument is sued upon, the plaintiff must 
establish his case on that particular cause of action and not on 
one similar to it— Vithaldas v. Tedû ^̂  ; Narsapa v. Bh iman- 
gavda'̂ '̂ ; Moro v. Dddâ "̂̂  j Lalcshman Trimbak v. Bhagirathi- 
bdî '̂* J Govindrdo v. Bdgho .

Candy, J . ;—The plaintiff sues as purchaser of the equity of 
redemption from certain Telis to redeem a mortgage which in 
his deed of assignment is recited as having been executed in 
Shake 1761 (a.d. 1839) for Es. 175 to one Shiduji Mali. The 
first defendant, the elder son of the deceased Shiduji, pleaded 
that the mortgage was for Rs. 256, and not in Shahe 1761; the 
second defendant, the second son of Shiduji, denied the mortgage 
altogether ; and the third defendant, the sub-mortgagee under 
defendant No. 1, did not resist the claim.

(1) P. J., 1888, p. 131. <6) P. J., 1876, p. 270.
(2) P. J„ 1886, p. 247. (') P. J., 1877, p. 190.
(3) P. J., 1889, p. 370. (8) P. J., 1889, p. 159.
W P. J., 1890, p. 297. (») P. J., 1892, p. 192.
(fi) I. L.. E. 4 Boni„ 584. (W) I. L. R., 8 Bom., 543,
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8̂92. Tlie Subordinate Judge included in the first issue framed by 
CnIM̂ 'AJI him the question whether the principal mortgage money was
SAKiiiRAM. Rs. 175 or Rs. 256, and allowed the valuation of the claim to

be increased to Es. 256, but he rejected the claim, (quoting the 
case at I, L. R., 8 Bom., 543), on the ground that the particular 
mortgage recited by plaintiff had not been proved.

Tlie District Judge confirmed this decision, though ho thought 
it probable that there was a mortgage for Rs. 556.

We are of opinion that both the lower Courts have erred. Iu 
the case of Govindrdv v. Rdghô '̂ '>, (on which the Subordinate 
Judge relicdj) the defendant pleaded that the lands were his 
ancestral property, and denied that there had at any time been 
any mortgage. Plaintiffs resorted to dishonest artifices to procure 
evidence of their case, and it was hold that as a specific mort­
gage was sued on, and not proved, the Court was not authorized 
to give a decree on some indefinite supposed mortgage, which
by the hypothesis the plaintiff could not have sued on. That 
ease is easily distinguished from such cases as those to be found 
at I. L. R., 4 Bom., 584 ; P. J. for 1888, p. 131; P. J. for 1890, 
p. 297. In Lalishncm v. Hari^-\ defendant admitted that 
the relations between the plaintiff and himself were those of 
mortgagor and mortgagee, but pleaded the bar of limitation ; it 
was held that when the question of limitation was decided iu 
plaintiff’s favour, then the amount of the mortgage debt was to 
be decided. The case of Hini v. is very similar to
the present case, the defendants admitting that there was a 
mortgage, but pleading that it was for a different sum and of 
an earlier date. But the case of Moro v. DdcW^’> was very 
different; for there the defendant referred to a mortgage only to 
show that it had been paid off', not to admit any liability upon it* 

We think, therefore, in the pl*esent case that the plaintiff was 
entitled to have the question of the mortgage for Es. 256 in­
quired into, and we reverse the decrees of the lower Courts and 
remand the case for a decision on the merits. All costs hitherto 
incurred to abide the result.

Beoree reversed and case reinanded.
(1) 1. L. R., 8 Bom., 3i0. (3) P. J., 1888, p. 131,
(2) I. L, K., 4 Bom., 584. (D P. J, for 1889, p. 109.
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