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Bcfair Sir Charles Sargent^ K t., Chief Justice, and Mr.-Justice Budxvood,

1S92, CHAK]^IvA. ISTA'IIC, (Ainn.iCAKT), B.lH lNA''r>A'I and akotiikij,
April 22, (OiTOMKNis).*

Watanddri Act {Bomhan Aet I I I  o /lS T i), Sec. 10+— Certificate 'txmi‘dhij CoJln-tor
more lhan iwelvi:. years after death o f ktst holder— Covrt Icnaid to act on ccri'tfmite.
—Lhiiilatloii— LiiiiUatlim AH  (A’ Fo/lS77), Art. 178,

In execution of a decreo against Nijaling Niiik hi.s lands -svcre isoId iu Pelmiaiy, 
1S76, aud Hanmanfcbliatt purchased then] and took po.sse.s.sion on lOtliAugust, 187(5. 
Nijaling N;Uk died in July, 1877, and iu February, JSSS, his son aud heir alleging 
that the lauds were ivatan applied to the Collector for a certificate under section 
10 of the Watandilrs Act (Boiul)ay ITI of 1874). The Collector referred the matter 
to his subordinates for intjuiry, and tlie certificate was not issued until the 13th 
March, 1890,—tliat is, niore tlian twelve years after the deatli of tlie last hnlder, 
Kijaling NAik.

Jleld, tliat, although more tlian fwclro years had elapsed, tlie Courb could not 
refuse to act on the certificate of the Cullector, as provided by section 10 of the 
Watandiirs Act.

T h is  was a reference made by Pulo Saheb Eaghavcndrarao 
Ramchandra Gangoh, Subordinate Judge of Bagalkot,. inider 
section 617 of the Civil Procedure Code (Act XIV of 1882).

* Civil Eeference No. 10 of 1891.

t  Keetion 10 of the Wataudars Act (Bondiay Act III of 187-1):— When it shall 
appear to the Collector that by virtue of, or in execution of, a dccree or order of 
auy British Oourt any watan or any part thereof, or any profits thereof, recorded 
as such iu the reveiuie-recorLls or registered under this Act, and assigned niirler 
section 23 of this Act as reimuxevation of an officiator, has or have after the date 
of this Act coming into force, passed or may pass without the sanction of Govern­
ment into the ownership or beneficial possession of any person other than tho 
officiator for the time being ; or that auy such watau or auy part thereof, or auy 
of tlie profits thereof, not so assigned has or have passed or may pass into the 
ownership or boneficial possession of auy person not a watanda'r of the same watan, 
the Court shaU, on receipt of a certificate under the hand and seal of the Collector, 
stating that the property to which the decree or order relates is a watan or part 
of a watan, or that such property constitutes tho profits or part of the profits 
of a watan, or is assigned as the romuneration of an officiator, and is, therefore, 
inalienable, remove auy afcfcachmeut or other process then pending against the said 
watan ov any part thereof, or any of the profits thereof, aud set aside auy sale or 
order of the sale or transfer thereof, and shall cancel the dccree or order com- 
plaiued of so far as it concerns the said watan or any part thereof, or nuy of tlic 
profits thereof.



On the 18fch February, 1876, certain lands were sold ia exe- 1S92.
cution of a decree dated the 29th August, 1874, passed by the  ̂ Chandka 
Subordinate Judge of B^galkot against one Nijaling Naik in 
Suit No, 79T of 1874. At the Court sale the lands were pur- 
chased by Hanmantbhatt bin Bhim^bhatt, who took possession 
of them on the 10th August, 187G.

Nijaliiig Naik died on the 4th July, 1877, leaving behind him 
his son and heir, Chandra Naik. On the 19th February, 1884 
Chandra Naik applied to the Collector of Bijapur for a certificate 
under section 10 of the Hereditary Offices Act, otherwise called 
the Watan Act (Bombay Act III of 1874). The Collector having 
referred the matter to his subordinates for inquiry and report, 
issued the certificate on the 13th Marchj 1890_,— that is, more than 
twelve years after the death of the last holder, Nijaling N^ik.

While the above proceedings were going on, Hanmantbhatt, the 
auction-purchaser, died, and his widow, Bahiuiib^i, and a minor 
son having refused to part with the lands, and tho Collector 
to whom the certificate was returned by the Subordinate Judge 
for reconsideration, having declined to cancel it, the Subordinate 
Judge referred the following question to the High Court;—

Whether he was bound to set aside the sale as desired by the 
Collector in the certificate issued, as it was, after twelve years 
from the death of the last holder ?

The opinion of the Subordinate Judge was that the Collector’s 
certificate was null and void.

Shivrdm Vithal BhanddrJcar (amicus curicej for the applicant 
Chandra Naik:— The certificate is void, and cannot be acted upon, 
as it does not state the particulars required by section 10—
Bdmangoicda v. Shimpa^^l Further, the Collector cannot now 
take any action in the matter owing to the provisions of the 
Limitation Act (XV of 1877). He ought to have taken stepa 
to set aside the sale within three years from its date— Article 
178, Schedule I I  of the Limitation Act (X V  of 1877).

[S a r g e n t , C. J . ;—The provisions of the Limitation Act refer 
to applications. There is no application in the present case.]
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1892. The Collector is not a party to this reference ; the parties are 
the representatives of the purchaser at the auction sale and the 
original judgment-debtor. Even if it be supposed that the 
Collector has of his own motion taken action in the matter, still 
the judgmenfc-debtor or his representative cannot claim the bene­
fit of sixty years’ limitation under article 149, Schedule II of 
the Limitation Act, which applies strictly to Government. If 
he is acting on behalf of the ivatanddr (judgment-debtor) he can 
claim only such limitation as the watanddr himself could have 
claimed— Gohind v. The Collector o f the Timity-four 
Pergunnahs^^K Section 10 of the Watan Aet must be read in con­
nection with the provisions of the Limitation Act.

The right to get the sale set aside accrued when the auetion- 
purchaser took possession on the 10th August, 1876. Ever since 
that time, that is, for more than twelve years, the auction-pur- 
chaser and his representatives have been iu possession without 
auy objection on the part either of the Collector or the ivatanddr, 
who himself was the judgment-debtor. The auction-purchaser’s 
title, therefore, is good by reason of his adverse possession. The 
property has been in the possession of the auction-purchaser and 
his representatives for more than twelve years; it has, therefore 
lost its watan character—Rddhdhdi v. A'nantrdo BhagmmtÂ K

Eao Sdheb Vdsudeo Jaganndth Kirtihar (Government Pleader) 
for Government:— Article 178, Schedule II of the Limitation Act 
(XV of 1877) is not applicable to the present case, as no application 
has been made to set aside the sale. The Collector having held 
certain inquiry came to a judicial decision that the property was 
service watan, and that decision he communicated to the Subordin­
ate Judge. It is not correct to say that the auction-purchaser’s 
title has become complete by twelve years’ adverse possession. 
It is true that the Collector granted the certificate after the 
expiration of that period; but the j udgment- debtor’s son began 
to move in the matter in the year 1884, that is, about eight years 
after the auction sale. His right, title and interest cannot, there­
fore, be allowed to be prejudiced simply because the period of 
twelve years expired while inquiries were being made by the 
Collector.

(1) 11 Moore’s Ind, App., 345, <2) I, I, R„ 9 Bom., 198 at p. 232,



TOL, XVIL BOMBAY SERIES. 3 6 0

As against the Collector no one can acquire a title hy adverse 
possession till the expiration, of the period of sixty years under 
article 149j Schedule I I  of the Limitation Act. The provisions 
of the Watand^rs Act are similar to the provisions of the 
Bhagdari Act (Bombay Act V of 1862), and there are rulings to 
show that under the Bh%dari Act there was no period of limit­
ation prescribed for making an application, and, therefore, such 
applications wore not governed by any particular period under 
the Limitation A ct— The Collector o f Broach v. Rdjdrclm Ldldds'̂ '̂>; 
The Collector o f Thdna v. BkdsJcar Mahddev^^\

S a rgen t, 0. J . ;—The sending the certificate by the Collector 
as contemplated by section 10 of the Watandars Act is not an 
application to the civil Courtj but only a proceeding in the nature 
of a notification which, the Watanddrs Act itself provides, shall 
be acted upon by the civil Court in a certain manner. Clause 
178 of the Limitation Act has  ̂ therefore, no application to it* 
We think that the Subordinate J udge cannot refuse to act on the 
certificate of the Collector, as expressly required by section 10 
of Bombay Act II I  of 1874-. If the purchaser has, since his 
purchase, acquired a title by adverse possession, it will be for him 
to take the proper measures to assert it as against the Collector 
or any other party, as the case may be.

Order accordinyty>
<i) I. L. II., 7 Bora., 542. (•■!) I. L. R., S Bom. 3(J4,

1892,

C h a n d r a .
NilK

sy.
BAHINiBAI,

APPELLATE CIVIL.

Before Hr. Justice Baylej, Aciivg Chief Justice, cmcl Hr. Justice Candy, 

CHIMNA'JI, (OEIGINAL P l a in t if f '); Appeha.nt, v .  SAKH A'RA'M
AXD OTJIEBS, (OKIGINAL DElfENDAKTH), RESPONDBHX,S.*

M 'o r t r ju f j e ^ B e d e m j j t i o i i— S u 'd  f o r  r e d e m p t i o n  l y  i m r c h a s a '  o f  e q u i t y  o f r e c k m p t i o n - -  

E v id e n c e  r jiven  b y  d e f e n d a n t s  o f  a  m o r i g a g a  o th e r  th a n  i h e  m o rtr/ a g e  i n  r e s p e c t  o f  

x o l i c h  su it b roK cjlit— B l r jU  o f  p l a i n t i f f  t o  h a v e  th e  q it e s t io n  o f  l a t t e r  m o j ' t g a g e  d e t e r -  

v i i n e d — P r a c t i c a — P r o c e c l m x .

The plaintiff as purchaser of the equity of reckiiiptioii sued for redemption. 
He alleged, a mortgage, dated a .d . 1849, forEs. 175. The defendants admitted a 
mortgage, but alleged that it was executed at a different time aud for a larger

* Second Appeal, No. 255 oi 1891.
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