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Before Sir Charles Sargent, Kt., Chicf Justive, and v, Justice Birdwood.

NANDRA'M DALURA'M, (onicivaL DEFEXDANT), APPELLANT, », NEM-
CHAND JA'DAVCHAND, (oRIGINAL PLAINTIFF), RESPONDENT®
Arvitration—Award—Decree in terins of cward —A4 ppeal—Award by ihree out of
Jowr arbitraiors—I[Heyal aword,

Wheve a decree has beeu passed in terms of an award, an appeallies only where
the question is whether the award was illegal, being void ab initio.

SecoxD appeal from the decision of Rio Bahddur Chunilsl
Maneklal, First Class Subordinate Judge of Ahmedabad with
Appellate Powers,

Suit (No. 848 of 1886) and cross suit (No, 380 of 1886) for
account. On the application of the parties hoth suits were
referved to the arbitration of four arbitrators. In January, 1888,
one of the arbitrators resigned, and another was hy consent
appointed in his place.

In April, 1888, the last mentioned arbitrator ceased to take
part in the proceedings, and on the 12th July, 1888, the other
three arbitrators gave their decision: two of them publishing
one award, and the third, differing from his colleagues, publishing
a separate award.

The plaintiff, Nandrdm, objeeted to both the awards, and con-
tended (‘iuter «lin) that they were illegal, not being the award
of the four arbitrators who had been appointed.

The Subordinate Judge held that the award of the two arbi-
trators, heing that of the majority, should be filed, and he made
a decrce in terms of that award.

Against that decrce Nandvdm (plaintiff in Suit No, 348 of
1886) appealed, and the Appellate Court confirmed the order,
observing: “On a consideration of the authovities cited on
either side, the tendeney appears to allow an appeal only in a
casc in which there is no award cither in fact or in law, Dut
not to allow an appeal in any other case, and the determina-
tion of the question raised on hehalf of the respondent
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depends upon the question whether the disputed awad is a
mere nulliby, and this latber question must be answered in the
ucgative. The award is assailed on the grounds that the arbi-
trators, who decided against the plaintiff (Nandrdm), accepted
bribes from the other side ; that the parties had appointed four
arbitrators, but the fourth arbitrabor has nob made an award
and has been absent at Rutlam; that Chunildl was appointed,
not an arbitrator, but an umpire ; that the two arbitrators, who
have decided against the plaintitf; had once submitted their award
whicl the Court remitted for amendment, and those arbitrators
fraudulently destroyed that award and made a new award ; that
the arbitrators have allowed time-barred itemns ; that the amount
duc is illegal and taulty ; that the Conrt had no jurisdiction, as
the amount on the éredib and debit sides of the accounts exceeded
Rs. 5,000,

“ Such arve the grounds urged by the appellant against the
award, but they are neither singly, nov as a whole, sufficient to
make the award a nullity.  For the purpose of the preliminary
objection yaised on behalt of the respoundent, the distinetion
hetween void and voldable awards should be borne in mind,
and although the grounds urged by the appellant wight be
cufticient to hold that the award is voidable, still they eamot
possibly be held as making the award void al initio. I, therefore,
hold that no appeal lies against the decree of the Court helow. ”

Nandrdm appealed to the High Court.

Rdo Saheh Vidsudeo Jagamndth Kirtikar (Govermnent Pleader)
for the appellant :—Where a decree is based upon an award, and
the legality of the award is impugned, an appeal lics against the
decree.  An award, in which all the arbitrators have not joined,
is not legal. The lower Courts were wrong in holding that the
objections raised against thie award do not render it illegal and,
therefore, void ab initio.  The Full Bencliruling of the Allahabad
High Court in Lackinan Dits v Drijpal® is in point.  See, also,
Muhammad Abid v, Mulammad Asghar® ; Dagdusa Lilakchand
v. Blkan Govind Shel®; Debendre Niith Shuw v. Aubloy Churn

(11, L, R, 6 AlL, 174 @I L R,8AllL, 64,
1, LR, 0 Bow, 82,
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Liigeh i ¢ Sumal Nwthw v, Jaishankar Dalsufrd i Suppu v,
Hovindachuryae® ; Sashti Charan Clutterjec v. Tarals Chandie
Chatterjee, §e.9,

Lo M. Wadia (with Gaugirdin B. Rele) for the respondent ;-
The lower Court has, no doubt, not found divectly that the
award is good in law, but it is clear from the judgment that the
Court was of opinion that the award is legal. The award being
legal, no appeal can lie against a decree hased upon it. We vely
upon Vishaw Bhaw Joshi v, Rivi Bhiw JoshiG Nuwrang Singl
vo Sadapal Singl®: Dhagivath v, Rim Ghuldm® ;i Danonoograe
Chobey v. Mussamut Pulmoorta Chobayan' 5 Sreendth Ghose
v. Ry Chander Pawl®™; Shaill, Blahee Bulksh v. Shail LLujout®;
Lalle Ishnree Pevshad v. Hur Bhunjun Tewwree; and Susfee
Clwrn Cluckerbully v. Taruk Chunder Chatlerjee™ ; Syeendtl,
Chatterjeev. Kylash Chunder Chatterjee®; Mahdrdjoh Joymungul
Singh Balddoor v, Molwn Ram. Marwdrects); Protup Clhunder
Roodro v, Huro Monee Dossia 09,

Sancevt, C. J. 0 —In thiz casc, the matters in dispute bebween
the parties in two suits Nos. 389 of 1886 and 348 of 1886 were
referred to arbitration.  On the application to file the award
nunerous oljections were taken, which were, however, disallowed
by the Cowrt, and a decree was finally passed in the terms of
the award.  The plaintift in Suit No. 348 of 1888 then appealed
aguinst the deeree ; and the Court below has dismissed the appeal
on the ground that no appeal lay agaiust the deerce. The rea-
sons for this decision are to he found in the judgment of the
lower appeal Court 1 the appeal (No. 68 of 1889) from the decis-
ion in Suit No. 348 of 1886, where the Subovdinate J udge with
appellate ]7('b\\’crs after rveferving to the authorities hold thas
an appeal would e where the award was a 11111}16\', not where
it was only voidable.

(M 1, L, R, D Cale,, G005, &Y TR, 205 Civ, Bul,
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The carlier cases turn upon section 325 of the Civil Procedure
Code of 1859, which says that when judgment shall be given
according to the award, the judgment shall be final. In Sasifs
Charan Chatterjee v. Tarak Chandra Chatterjee and Ldala Iswar
Prasdd v. Bir Bhanjan Tewari ®,the Caleutta Full Beneh (dissen-
tiente Panl, J.) answered the question “When an award has been or-
dered to be filed, and judgment has been given in accordance with
it under section 327, Aet VIIL of 1859, is such judgment open
to appeal ? ”, by saying that “ it was open to an appellant to show
that the paper which has been filed is not an award.” In Mali-
rdjah Joymungul Singly Bahddoor v. Mohun Rim Mdarwdiec ™,
where the question came before the Privy Council, there had
heen an arbitration in the eourse of a suit under the same Act,
and the decree pagsed in the terms of the award had been set
aside on appeal by the High Court on the ground that the award
had not been signed by the arbitrators separately, and thaf ten
days had not Leen allowed for objections; and the case was remand-
ed (with remarks on the objections generally as a guide to the
Court below) to have these defeets remedied, and the several
objections heard. On remand, the award was properly signed,
and the objections were duly heard after proper notice and adju-
dicated on;—one of which was that the arbitrators had been
guilty of miseonduct in conducting the arbitration “ soas to
vitiate the award . The High Court, on appeal to it, heid that
no appeal would lic from the decree in the terms of that award,
and the Privy Council, on appeal from that decision, held that
the High Court was right—1st, in veversing the first deerec and
remanding the case, and, 2ndly, in holding that there was no
appeal from the decree passed on remand.

In Debendre Nath Shew v. Aubhoy Churn Bigeli® Siv
Richard Garth, Chict Justice, after expressing some doubt, con-
eluded, on the authority of the Full Bench decision in Sishii
Charan Chatterjee v. Lural: Chandra Clallerjee, Lala Iswari Prasid
v. Bir Bhanjan Tewari®, that an appeal wonld lic where the ques-
tion 15 whether there is a legal award, which e Lield was raised

M) § Bene. L, Ry, 235, (2 23 W L., 429 Civ, Ral.
(Y 1. L. R, 9 Cales, 905,
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in that case by the ohjection that the award liad heen signed only 1992
Ly three of the arbitrators, - Tn Laeliian Dis v, Breijpal O, where ’1‘1‘4‘;\?}1;’\\:
the question arose under seetion 522 of Act Xof 1877, the Caurt, 777
after referving to the deeision of the Privy Council in Mahkdrdjal ,]:1*"\1\“”;;‘\‘1)
Joymungul Singh Baliddoor v. Mohun Riam Mdirwiree ®, held that

an appeal would lie where “ there was in fact or in law no award.”

1t is not clear from the judgments delivered in this case whether

by the expression ““in law no award ” the Court meant not only

an award which has no legal cffect ab initio, but also one which

is voidable under section 322. The Madras Court in Suppu v.
Govindacharyar ® would appear to place the larger meaning on

the term “in law no award.”  In Debendira Nitl Shono v, Aublioy

Churn Bageli ¥, 16 i3 to be observed that the objeetion taken

to the award was that the three arbitrators who signed it could

not, under the circumstances, make an award; in other worids,

that there was no award made, having legal effect «b initiv ; and

it appears to us that the judgment of the Privy Council in

Makdrajah Joymunyul Single Bahddoor v. Mohun Rdm Mdrwdree®

is irveconcileable with any other view than that it is only wher

the award is not a legal award in the above sense that the appeal

will lie.

In the present case, one of the objections taken by the appellant
is that the decision by three of the avbitrators, when four were
appointed, is illegal; and, if established, it would render the
award illegal ab @nitio. We must, therefore, remand the case
for a decision on that issue,

Case vemanided,

M) I, L. R, 6 All, 174, @ I L. R+, 11 Mad,, 83,
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