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less a different iiitcntloii is expressed or iieceasai’ily implied.. 
No such intention is expi’c.s.scd in the .stxle-dced j Imt it is aro-ncd 
that it is neces.sarily implied hocaii.so tlu.'. trees hud lieen prior to 
t h u  sale niortg'}i”'cd to the defendant and no nioniion of the niort- 
iraffo is made ill tlie deed of sale, W o do not think that fronv 
this any necessary infeienco arises that the inteulion of tho 
pavfcies Vfis that the vondor’.s interest in the trees shotdd not 
pass to the plaintitr.

AVo nuistj thereforoj reverse the decreo of the lower appellate- 
Court and restore that oJc the Conrt of iirst instance. Costs in 
this and the lower appellate Court to he on tho d('fendant Ehim- 
rav. The î ix months’ time allowed for redemption will run front 
this date.

Jkcrcc rcvcrsecL

l\IATEmONIAL JURISDICTION.

1898. 
Janmrrtj 11.

In'fo'e Sh' C. F. Fai't'an, Kt.,ChUj‘ ,!udU'O, (lud Ah\ Jusfirc TijahJ!.

A  (][u«DANli)} Pl.ATSTllT, V. 1* OVlFIc), D kI'KKHaKT.^’

I ) i lo n o —Decrre. filsohtf<‘—Appeal^ ri'jhl of— LtmUdlioa for mich (tp2>i'til— IiHlinii 
iJ la r c t  Act (J V  o /lS (i‘.1), ScvH, 55) GO and C>1 U)— ^'erlwn 7, mislritcl'ion (»/~- 
Lhnilallon A cl {X V  oj IB77), J j '/ .  151.

U nder tlie In d ia n  Divorce A ct (IV of 18t!9) :in appoal lierf from ;i (U'cvoo' 
ubsohite altl ioayk  tlie docvce i iu i  1ms Ixsen loft iinclialloriged.

A n  appeal ngahist a decrco ivbsoluto iiniKt l>o iilod ■within tw enty  day« from 
the date of doerec, th a t  be ing  th e  period prasorihcd fo r appoals from deenm.s juwh> 

on the orig inal side of tlic llig-h Court under tho law for tlio tim e hoinii'
(.‘ce .section 55 of the Divorce Act (I.V  of 18Gi)).) ■'

* Suit No, 514 of 1S9(-.

(I) Indian Divorce Act (IV of 18G9), Secs. 55, CG and 07

“  5u. x\ll dcci'ccs and orders made 1)ythoCfurfc iu any suit or prococdiny; under 
tliH Act shall be enforced and may he appealod from, in the like manner as the deereea 
and orders of the Cotu’fc made in  the exercise of its orlginiil eivil jurisdiction arc 
t'nforced and may he appealed from under the laws, rules and orders for the time 
IjL-iug in fo rce:

“ Provided that there nhall be no appeal from a deerce of a District Judge for dis
solution of marriage or of nullity of m arriage: nor from the oi'der (if the H igh Court 
conlirnnng or refusing to confirm such decree.

*' Provided also that there shall he no appeal on the subject of costs only.



T he princip les sind ru les roferred  to in  soction  7 o f  D ivorce  A ct ( 1 7  o f  1800) ^^93.

are  n ot nioro riilos o !  p rocoduro anclx as the rules w h ich  regu late  appeals, l)u t are 

the rules and the princip les w h ich  determ ine the cases in  Avhicli the C o in i  w ill 

■grant re lie f ta the parties a jip ja r in g  b e fo re  it  or rofuso th a t r e l i e f— ru les o f  

< /«fli'i-su l)stantivc rather than  o f  inoro a d je c t iv c  law .

Suit for divorce. Tlio husband had obtained a decree m u  on 
the 30th jSTovcmber, 1896, which was made absolute ou the l lt l i  
JimOj 1897.

On the 9tl.i December, 1897  ̂a nieiuorandum of appeal was pre
sented by tlio wife. The officer of tlie Court refused to accopt 
it, being of opinion that it was barred by limitation. Next day 
it was presented in Court, and leave was obtained to move as ol; 
tliat date for tlio admission of the appeal. The questions which 
arose were (1) whetlier in divorcc suits an appeal hiy fron) tlio 
decree absolute and (2) as to the limitation for such appcah

InvcrarUi/ for the intending appellant (the w ife ): —"Wc have 
presented an appeal, but the officer of tlio Court has refused
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“ 50. Any person may appealto Her Majesty in Council from any decroo (other 
than a dccrc3 nisi) or ovdL'r under this Act of a nil'll CoiU't jniido ou appeal (ir otlior- 
wise,

and from any decrco (dther than a decvoc nhi] or ovdor made in the exorciHe oP ori- 
i i'inal juiii^diction hy .Tudgos uf a High Court or of any Division Ooni'b from whitdi an 
appeal shall not He to the High Court,

wlien the Court declares that the ease is a fit one for appeal to Hor Majesty 
in Council.

A’ IIL— Uc-ma rri

" 07. When six uionlhs after the date of an order of a Ili^di Court confirming the 
decreo for a dissolution of niarriiif?o made hy a District .lud^c have expired,
or when six months after the date of any doereo of a lligli Court disaolvliij? a inav* 
riage have CNpired, and no appeal has heen presented against such decree to the ITijrh 

'Court in its apptdlati' jurisdiction,

or when any such, aiipeal has been disiniss(;d,
or when in the result of any sneh apjieal any inarriâ 'c is declared t« be dissolved,
hut not sooner, it shall he lawful for the respective parties ti» the nianiageto marry 

•again, as if the prior marriage had heen dissolved by death :

Trovided that no appeal to Her INIajesty in Council has Ijgimi presuuted against any 
-such order or deci’eo.

When such appeal has been dirtniissed, or when in the result thereof tlio luarriago 
is declared to be dissolved, but not sooner, it shall be lawfiil for the rospcetive iiartiea 
to the marriage to marry again as if the prior marriage had been dissolved by death*'*



ISOS. to reccive it on tlic [̂ n’ound fcliafc it is barred liy liiuitatioii.. 
A. v.\T. (lecrco nifsi avus ])as,sed on tlio 30th Novoml)cv, 180(), but

tlio docrcio was not iiiiulo absolute until tlio I4th .Tinu', 1897. 
Oin.’ inenioranduin of appeal was prose]itcd on tlic 9tb I'li'comboiy 
1807, i.e. witliin six ruonths oi: the ])assinn’ ol: the di'creo absolute. 
We coutcnd tlint the Ltniitatioii Act (X V  of 1877) does not apply 
to divorco snifcs, and that under section 57 ol‘ the J)ivorco Act 
(IV  oP 1860) six: inonlhs is the tiuie ‘‘•iven I’or a]>pea.l. The time 
I’lnis from the decree absolute, The docuee nlv' does not d,lss((lvi‘ 
the inan'iag'o. Ibi veferrod tosection.s 7, 5.“, 56 and 57 ol; Act
I V of I860 ;  Ahhott V. Jbhofl'-^' j ]h ’owno on Divoreej p. o 7 7 ; Sta
tute 4'i) and '15 A’ ict._, C.68, See. 10 j Stat. 20 and L’ l  Yict., C. 85; 
Stat. 23 and 2-1- Viet., C. M l ;  Stut. Gland 02 Viet,, C. 77 ; 
H'arler v. irarlcr'-K

L(m(j (Advocate (ienei'al) oonlrn *!l’hc ap])eal is too late, and 
being’ an appeal from a d(!creo alisoluto ought to be to the Privj' 
Council. See scction 56 of the Divorce Act (I V of 1 <860), Tfe 
rofeiTcd to sections 7, 16 and 55 of that Act, and to Stat. iU and 
32 Viet., C. 77.

FAiiiiAXj C. J. :-~ThG (inestion bcL’orî  na is wliother the a]>peal 
iu this case should bo admitted. The Prothonotavy hits refii.sed 
to accept it 'as out of time.

The decree nisi was made on the 30th November, 1806, The 
decree absolute was pronounced on the 14th .Funê  1S.)7, and tlie 
appeal was presented to the Prothonotary on the 9th 'Deecnd)er- 
following, that is to say, within six niontlis of the pronounce
ment of the tlecrec ahsolntc.

Section 55 of the Indian Divorce Act (IV  of 18G0) gives a 
general right of appeal froni all decrees in suits or proceedings 
•under tho Act under the laws, rules and orders for the time being 
in force. “ Decrees'’ in this section include, we think, both decrees 
nisi and decrees absolute, as, throughout the Act, Avhen it is 

[ intended to distinguish between these two classes, they arc dis
tinguished in appropriate language. See e.g, sections 'hl<, 5G 
and 57. When no such distinguishing language is usedj “ decree 
inchides both classes. It might be thought that no appeal
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) 4 Bong, L. R. (o.j.), 51. (2) 13 Pro. D., 152.



woiild bo allowed from a decrec absolute in eases wliorc tlio docrco ,
loft iinchallei'iged iipoii qno.stions peculiarly within tho A. H- 

purview of the decree nisi, but looking to the history oi! legi.' -̂ 
lation upoii this branoli of tho law no .support is to bo i'omii.lllor the 
supposition. In tho Act of 1860 (23 and Yict., C. which , 
introduced the practice of granting- decrees ni>̂ l in tlio fii-.st 
instance, an appeal was given to the Kouso of Lords from tho 
decree absolute and not from the decree nisi. This Avasthe stato 
of the law in England when the Indian Divorce Act was pa,s.sedj 
save that in 1S6S it liad been provided by 31 and 32 Vict.^ 0. 77, 
section 3̂  that in suits for a dissolution of niarringo no respondent 
or co-respondent not appearing and d(yfonding the suit on the- 
occasion of the decree nisi being made should liavc any riglit id! 
appeal to tho House of Lords against tho decree when made 
ab.solnte unless tho Court upon application made at the time of 
the pronouncing of the decree absolute should see fit to pevinit 
an appeal. In 18S1 by the Juilicature Act of that year (-ti and 
45 Vict.^ C. section 10) it was enacted that '^No appeal from 
an ordei.’ al)soluto for dissolution * of marriag’o shnll
hencefoi'th lie in favour of any jmrty wlio having had tiino and 
opporlnniiy to appeal from the decree nisi on which such order 
may be t'ounded, shall not have a])pealed therefrom/^ This 
was tho case lu;re. The appellant allowed tho decree nisi to l>e 
made in her absence, it  was faintly contcnrled by the Advocate 
General for tho re.'^pondent tha,tj thei’ofore, no appeal lie.s in this 
case, because T)y sec-tion 7 of the Indian Divorce Act it is enacted 
that, subject to tho provisions contained in the Act, the Higli 
Court shall in all suits and proceedings thereu!idor act ;ind givo 
relief on princii)les and rules which in tho oi)inion of tlio said 
Court are ns nearly as may 1)C conl’ovmable to tho princijdos and 
rules on which the Court for Divorce and Matrimonial euiises in 
Jhigland for the time being acts and gives relief. Tho priuci}des • 
and rules hero i-eferretl to, are not, wo thinlc, more vides uf pro
cedure including rules which reguhite api)cals which arc laid, 
down in the subse<juent sections (I'O and 55) of the Act, but are 
the rules and principles which doterinine tho cases in which tin*
Court will grant relief to the petitioner appearing before it or 
refuse that relief— rides of 2 *f(<>“ ‘ «^i^stantivo rather than mere

VOL. XXIL] BOMBAY SERIES.



189S. adjectivG law. Exactly tlie saine language \vas usc'd in giving
A.v,  B. tlio Mati-'inionial Court in England jurisdiction to deal with casc«

over wliicli tho Kcclosiasiicid Courts had tlierctol'oro such juris
diction : see I'O mid 21 Yict., C. Sre. ‘ilJ. The above was 
tlic view taken in JohoU v. Jhbo[l^^\ and is, we think, the cor 
rccfc ’̂iuw.

The iiuiin contention, however, of the Advocate General was 
based upon the language oi' «ection 55 ol' tlio Indian Divorco 
Act itself, wliicli provides that all matrimonial decrees * nisiy 
be appealed iVom under tlic laws, ruhis and ord(‘r,s for tho time 
being in force. The laws and rules wliieh impos(; a limit upon the 
time within which an appeal can be brought are dmihthsss within 
tlie sco})e of that section. At the tin>e \̂hen the Act was passed, 
a rule of the Bombay High Court mudo twmty days the limit of 
tho time for appealing from a ih'cree. This rule was, however, su
perseded 1)}" the Limitation Act (X\  ̂of 1S77), Schedule 11, Art. 151, 
'which now l.ty reason of section 4 governs the presentation of aji- 
peals ill tho High Courtis original jui'isdiL'tion, und tlu; foj-mei’ ruhi 
ihuls no plaec in the rules of the llombay High Court published 
since the passing of tlic Liniifcation Act. Hence it is cnntendc'd 
that there is no nde for tho limitation nf the presentment of 
original sido appeals except that laid down in the Limitation 
Act, and that the Limitation Act, section 1, enacts that notliing 
contained in Parts II and III  applies to suits under the Indian 
'Divorco Act. We cannot, liowever, it is said, have recourse, 
dircctly to that enactment to determine within what time a party 
to n matrimonial suit is bound to appeal. Indirectly^ hosvevor, 
the Advocate General contends that tni out-of-time matrimonial 
appeal is prolubited, since scction 55 places such an appeal under 
the laws, rules and orders for the time Ijcing in force for other 
original side decrees, and original side decrees nmst be appealed 

, *  from within tw^enty days (we omit the provisions as to obtaining
copies, as it does not affect the argument) from the time when 
they are made. j\Ir. Inverarity on the other hand contends that 

I the above provision of the Limitation Act, which is later in
' ; point of time  ̂ virtually repeals so much of section 55 of the

: Divorce Act as is inconsistent with it. The short answer to that
(1) 4 Bong. L .  n . (O.J.), 51.
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argument appears to us to be that by section 3 s u it d o e s  nob 
includo an appeal, and there is nothing, therci'ore, in the Liniita- A. v. 15.
tion Act which interferes with the full scope of section 55 o f the 
Divorce Act. In tliis view, the appeal is out of time, and the 
•application to have it admitted must be refused.

Attorneys for the plaintiff:— Messrs. Little and Compnutf.

Attorneys for the d e fen d a n tM essrs . Cnucfoycl, JJiinlov ami 
‘Company.

ORIGINAL CIVIL.
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Before Sir G. F. Farran, Iv(., Cliitf Jastkc, and Mr. Justice TtjahJi,

ABDUL EAZAK, P l a i n t i f f ,  v. J. 0. KERNAN, D k k k n -d a n t .  IS!.'?.
hm hencij—Official Assignee —Vcsling order—Lease—Lcaxehold property— J'ĉ >riiartj JI,

liiglit of Official Assiijneo to aocejH or dinclaini—F()'cct o f ialdiuj posscfision —
Liabilitif for rent.

Ill a Presidency town, tlio OlHciftl Assignoo liiw tlio rijjlit to oloct whtHlior lio 
will acccpt orropndiato ouorous {e.g- lonsDliold) proporl-y belongin'," to an injiolv- 
•ent and us s\icli vesting in tho Ollicial Ansign;:o undor the Indian lusolvont Acb 
{.Stat. II  and 12 Vicfc., C. 21).

E.s:copt under oxcjptional circuni.staiic(B, tlu» taking oC possession of loasoliold 
property by tlio OlKcin,l Assi^noo is proof of olcction on liis piirfc to talco tho 
lease.

A. lield certain pruniisos in Bombay from tho plaintilT ns a monthly tonant at 
•a rent of Es. 125, -witli liberty to oitlur party to torininato tho ton:ini-yun gi ving 
one monili’s notice. On the Dth April, 18.‘)0, A. was ailjndicated insolvent by tlu)
Court for the Kolicf of Insolvent Dobtors at Madras, and on tliafc «lay the nsual 
vesting order -was made vesting all his estate .and etfocts in the defendant as 
OJIicial Assignee. On tho 20Ui Angnsfc, 18'Jd, tli3 Shorifi’, who liad takun pos- 
■scssion of the premises in execution of a decroo passed agivinst A., liandod over 
possession of thoni to the ngent of tho dofonilant, who reniainod in possession 
until the iiOfch Soptomber, 189(:i, when he gave tlioin up to the plaiatilf. The 
plaintitr brought this suit against tlio dol:eiidant foi- tho rent (Rs. 7oO) due from 
ist April, 1800, to the llOth September, 181)6. *

Held, that ilie defendant was liable. By entering into possession on tho oOth 
August, 1690, tho defeudaut had elected to aecojit tho lo:ise and had thereby 
become assigneo of it. The acceptance dated back to the vesting ordor, and the 
Oflicial Assignee (tho defendant) booanio liable for the rent during tlio period 
that he eontimied to bo assigaoe, his liability ending wlieu witli the landlords 
consent lie surrendered the tonu.

* ffniall Cause Court llcfcrcnce, Xo, JlOiJG of 1897.


