
INSOLVENT JURISDICTION,

m  t h e  IN D IA N  L A W  R E P O R T S . [V O L . X V I I .

1SD2. Befoi'(\  Mr. Justice IJaylei/ (Adiiuj Chief Justicc) and J//'. Justice Candij.

A vgud2d,3l. m a t t e r  OF HORMARJI AB D ESIR  HORMARJI, an
IXSOLVEN^T.

lnsoh'mty-^I)m>li'cni convldecl and sentencal to inqirisonment under Section SO af
ths Indian Insolvent Act (Stat. 11 and 12 Vic., r. 21 J—Appeal hy insolvent under
Section lo~ B a il— N o2iou'er in High Gourl to admit insolvent lo hail piendinrj apptml,

Au insolvent was convicted by tlie Insolvent Couvt of an offencc under sec
tion 50 of the Indian Insolvent Act (Stat. 11 ami I-*  ̂ j. 21) and sentenced
to imprisonment. Under section 7o of the Act e a|-)pcaled against the decision 
and sentence of the Insolvent Courtj and applied to be admitted to bail pending 
the hearing of his appeal.

IhU , refusing the application, that the Iligli Court had no power to admit him 
to bail.

Application to admit to bail.

On the 24th Angnst the insolvent was sentencecb^> by Farran? 
J,j (.sitting as Commissioner in Insolvency) to suffer imprisomnent 
for three months under section 50 of the Indian Insolvent 
Act (Stat. 11 and 12 Vic.j c. 31). From this decision and sen
tence the insolvent lodged an appeal under section 73 of the 
Act. He was in custody^ and hc now applied to the Appellate 
Court to be released on bail pending tlie hearing aud determina
tion of his appeal.

Jardine for tho insolvent-There is no section or provision 
of tho Insolvent Act which deals with such an application as the 
present, nor have we been able to hiid any precedent iu the 
records of the Court either for or against ,such an application. 
But we contend that the Appellate Court must have power to 
admit to bail. Otherwise the right of appeal given to insolvents 
by section 73 would be nugatory. The appeal has been accepted 
and filed ; but, if the insolvent is not admitted to bail, he will 
have suffered the whole or the greater part of his sentence before 
his appeal from it can be heard and determined. The right of 
appeal would thus be a mere mockery.

[BayleYj C. j .  (Acting):—The first question to be determined is 
whether this Court has power to grant such a.n application as 
this. By English law a person convicted, and under sentence, 

U) See siqn'cii pp, 313—333,
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cannot be admitted to bail. Even where a true bill has been 
found l)y a grand jury against a person; he cannot be bailed.]

The rules of tho English law are against me, but I submit 
that the Indian criminal law is more nearly analogou.s. At 
common law, no doubt, there is no appeal from a conviction of an 
offence. But in India such an appeal is given. The Criminal 
Procedure Code (X of 1882) does not directly apply to proceed
ings such as these, but its provisions support the argument that 
the power to admit to bail must exist in this case where a right 
to appeal is giN'en.

Scotty for the opposing creditors, opposed the application~ 
This Court is not an Insolvent Court, and cau only interfere with 
proceedings of the Insolvent Court where it is expressly author
ized to do so. It has not been given a power to admit to bail.

Cur, adv. xult.

Bayley, C. j . (Acting):— This is a motion on behalf of the 
insolvent, H. A . Hormarji, that he may be liberated on bail unti 
the hearing and final adjudication of the appeal filed by him from 
the decision of Farran, J,

On the 24th of August, 1892, Farran, J., sitting as Commis« 
sioner of the Insolvent Court, made an order in the following 
terms:—

“  This Court doth order and adjudge that the said insolvent 
Hormarji Ardesir Hormarji be forthwith taken into custody 
of the Jailor of Her Majesty’s Common Jail of Bombay on its 
Criminal Side by virtue of a warrant under the seal of this 
Honourable Court, to be detained there for a period of three 
calendar months to be computed from the date of his arrest 
under this order. And this Honourable Court doth further 
order and adjudge that the said insolvent Hormarji Ardesir 
Hormaiji shall be declared entitled to the benefit of the said 
Act as to the several debts and sums of money due or claimed 
to be due at tbe time of making the order vesting the property, 
estate, and effects of the said insolvent pursuant to the said Act 
in that behalf in Charles Agnew Turner, Esq., the OlEcial 
Assignee of this Honourable Court and the Assignee of the 
estate and effects of the said insolvent^ on behalf of several
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persons named iu the schedule as creditors or claimed to he 
creditors for tho sinus respectively therein mentionedj and for 
which such persons gave credit to tlie said insolvent before the 
time of making such vesting order, and which were then not 
payable, and as to the claims of all other persons not known to 
the said insolvent who may be endorsees or holders of any 
negotiable security set forth in the schedule of the said in- 
solvent as aforesaid at the expiration of the said three months, 
except as to the debts due to the said opposing creditors, and that 
as to such last mentioned debts the insolvent shall be entitled,to 
his discharge so soon as the said insolvent Hormarji Ardesir 
Hormarji shall have been in custody for the period of twelve 
calendar months in Her Majesty’s Common Jail of Bombay on 
the Civil Side of the said Jail at the suit of any one or more of 
the said opposing creditors, the Chartered Mercantile Bank of 
India, London and China, the Agra Bank, the New Oriental 
Banking Corporation, the Hongkong and Shanghai Banking 
Corporation, the National Bank of India, Limited, and the 
Chartered Mercantile Bank of India, Australia and China, such 
term of twelve calendar months to commence after expiration 
of the aforesaid term of imprisonment for three calendar 
months.”

This Court is sitting under the provisions of section 73 
of the Indian Insolvent Act (Stat. II  and 12 Vic., c. 21) which

(1) Section 7;5 of the lafsob’ent Act is as follows And be it enacted tliat it 
sliall be lawful for any person v̂lio aliall think liimself aggrieved by any adjndica' 
tion, order or proceeding of any sucli Court for tlie relief of Insolvent Dcljtors to 
present, ■vvltliin one calendar month thereafter, a petition to the Supreme Court 
of Judicature of the Presidency ; and it shall be lawful for !3uch Court to order 
that the whole of the evidence, if any, M'hich shall have been so taken down in 
writing as aforesaid and the niimites and records of the proceedings, of whiuh 
complaint shall have beeu made, shall be In’ought before it ; and tho said last 
mentioned Court shall enquire into the matter of the iietition, and of such pro
ceedings and evidence, and shall make such order thereon as to the same Court 
shall seem meet and just, and shall thereby direct by whom aud in what manner 
the costs of such petition, and of the proceedings which shall have been had 
thereon, and of the taking down of any such evidence in writing, and of the 
proceedings of which complaint shall have been made, shall be paid : and such 
order shall be final and conclusive as to all 'parties and shall be compulsory and 
biading upon the Court in whicii such proceedinga so complained of shall have 
been had.



is as follows. (His Lordsliip read the section and continued);— ' 8̂92.
It; is admitted tliat no similar aiiplieation to the present has Ix t h e

ever been made in this Gourt, or, so far as has been ascertained, HomLUiJi 
in the High Courts at Calcutta or Madras. It is, therefore,desir- 
able to seo what tlie state of English law was at the time of the 
passing of the Indian Insolvent Act, 11 and 12 Tie., c. 21, 
especially as for the power of the Oourt of the Icing’s Bench to 
admit persons to Imih

Now I would premise that it has been held to be a clear prin
ciple of English law, that a person charged with a misdemeanour 
is entitled to be admitted to bail on producing sufficient sureties 
—Reg. w Badger<-̂ \ As to persons convicted, however, the law is 
(litferent. A  man cannot be bailed ‘̂if he be convicted by verdict 
or confession”— Comyn’s Digest, Bail, F (2). “ It is to bo observed
that neither this Court (the Court of King’s Bench) nor any other 
Court can bail persons in execution, or punislied under any 
statute with imprisonment for their offence. And this is one 
reason why they cannot interfere where a party is coinriiitted for 
a contempt”— Bacon’s Abridgment, Tit. Bail (D.), Vol. I, p. 356 ; 
see also Chitty’s Criminal Law, Vol. I, p. 98. In the well-known 
case of John Wilkes^’\ who was tried and convicted on a charge of 
printing and publishing a seditious and scandalous libel, &c., an 
attempt was made, pending the hearing of a writ of error lodged 
by the accused, to have him admitted to bail. The matter came 
before the Court of King’s Bench, and was heard by Lord Mans
field, C. J., and Yates, Aston and Willes, JJ. It was urged for 
the prosecution that he was bailable under the provisions of 
Stat. 4 and 5 W. and M., c. 18. In delivering his judgment on this 
point, Lord Mansfield says (p. 2540): “ Now whatever doubts 
there may be about what is within the Act of Parliament of the 
4 and 5 W. and M., c. 18, it is most certain that a person con
victed of a misdemeanour is not within it; because liis case is not 
a bailable case. Nothing, therefore, can be clearer than that his 
case is not within an Act of Parliament that relates only to bailable 
cases.̂  ̂ So, too, Aston, J., (p. 2542). This Act “ cannot extend to 
cases of criminal misdemeanour, after conviction - because in 
such cases a defendant is not entitled to be bailed at all; ” and 

(1) 4 Q. B., 468. (2) 2 Barr, 2528.
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WilleSj J.; also says (p. 2o42) “  a^cer actual conviction of a mis- 
demoanoiu" the defendant is not .entitled to ba il; whether he be or 
be not outlawed.’  ̂ An applic;ation was then made to admit tJie 
defendant to bail nnder tl}£‘ general discretionary power of the 
Coin-t̂  but Lord MansfieWi said he knew of no case in whieh this 
had been done. In B/ex v. Brooke and otherŝ '̂̂  the defendants 
were magistrates had discharged out on bailj pending the 
decision of their Ltppealj certain persons who had been convicted 
by a justice o f //ie  peace nnder the Vagrant Act and committed 
to the Hous,-e' of Correction. They now appeared, on a rule 
coming on/them, to show cause why information should not be 
filed agaiAst them for misdemeanour in discharging on bail the 
convicted persons. It was argued by counsel on behalf of the 
defendants (p. 193) that although no express power was given 
by tho statute  ̂under which the accused persons had been con
victed, to bail a person convicted, “ yet as he is permitted to 
appeal to the next sessions, it follows of course that he may 
be bailed in the meantime, otherwise the appeal is nugatory: 
for the party may suffer his punishment before the appeal 
can be heard.” On the other side it was stated in argument 
that the law is clear that where a man is committed in 
execution, he is not bailable," and that it made no difference 
that an appeal was given by the statute. ” Though an appeal 
is given in this case ” counsel argued, “  the ordinary course of 
punishment adjudged by the conviction is to take place in the 
same manner as in case of a judgment in a court of law 
upon a criminal proceeding, where the punishment may be inflict
ed before the writ of error can be determined/’ In delivering 
his judgment on the point, Ashhurst, J., said, (pp. 194, 195); If 
this matter had rested merely on the charge of the defendants 
having admitted the parties to bail after they had appealed 
ao-ainst the convictions, I  should have been very unwilling to 
have granted an information against them on that ground; 
because as the Act of Parliament gives a summary jurisdiction 
to a magistrate to convict persons coming within the description 
of vagrants, and in the same breath gives the party convicted 
a right of appeal from such conviction, a magistrate, not very

(1) 2 T, E „ 190.
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conversant ill the l a m i g h t  naturally enougli have conceived 
tliat the meaning of the Legishiture waŝ  that the part}  ̂ should 
not undergo the punisliment till the appeal was determined ; 
and, tlierefore  ̂ it’ the justices had acted f j o i i d  f a i e ,  I sliould 
have not been inclined on this ground alone to have granted 
the information.” -Buller, o1Jser̂ •cd. as to the construction oi 
tbe Vagrant Act, that he liad no doubt upon the subjeet  ̂ that the 
commitments of the justice in this case were in execution, con
sequently the parties could not be Inailed̂  notwithstanding that 
tho statutes had given a right of appeal against the conviction to 
the next sessions.” " It is said,”  says Buller  ̂J., “ that it is strange 
that the party should suffer the y^unishnient while the appeal is 
pending  ̂ but we <are to consider it like the case put at tlie bar of 
a writ of error, which does not suspend the execution of a judg
ment/which it is brought to reverse.” And Grose, J., -\vas of 
the same opinion. He says : 1 am now clearly of opinion tliat it

'is a commitment in execution : ]»ut, whotlier so or nob, I ain clc* arly 
of opinion that till's party is not baihxi.tle.”  Siie also to fche .samo 
L'ffect Jie:ev. Erg. x. Gntcrid<j(I--">; Reg. v. Scaife^. Tlie
last English case I- shall refer to is that of E.e 'paric 
where it was held that the mere fact of an appeal having heen 
lodged was no ground for .staying execution of an order of the 
Bankruptcy C ourt.

Such was tlio state of the huv in England when the Indian 
Insolvency Acts of 1828 and ISiS were jiassed by the Brifci.sh 
Parliament. It is perfectly clear that, in England, at that time 
a person was not entitled to bail after conviction, except at least 
with the consent of the prosecution. Here tho o p p o s i n g  credit
ors oppose the ap])licationj and are perfectly justified in so doing, 
Mr. Jardine argued that an insolvent was like a person awaiting 
his trial, his appeal having been accepted, and pending the final 
order of the Court of appeal That argument, however, appears 
to me to be untenaljle. The adjudication that lias been mado is 
a final adjudication subject only to appeal, if fche insolvent 
thinks it advisable to appeal. In tho vast majority of cases that 
are decided by the Insoh'ent Oourt, no appeal is, as a matter of

<l) s T. rt., 31-t. Dowl.;' 553.
(2) 9 G. and P ., 2-28, 2 D cac. and  C li,, -1:07.
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factj ever filed. Such an aj^peal is, to iiso the language of 
In TiiK Biiller, J.j above quoted,‘’ like a writ of error which does not

Tiokmakji suspend the execution of a writ of error wliieh it is bronpht
to rovers,;..”

The first Indian Inii,olvent Act 9 Cico. IV, c. 7?>, nnd 
sections 3 and 4 of that Act are to the .same eJibct as scctioi! 
7o of the later Act 11 and 12 Vic., c. 21— the Act now in 
force. This section 73 has been construed strictly. It has been 
held that the Coinmissiouer in Insolvency has no power under 
that section to extend the time for presenting- a petition 
of appeal from an order of tlie Insolvent Court—7/i re GhoJaia 
Ixand Khun̂  ̂ ; nor in the case of an appeal under that 
section can the High Court impose on the appellant (an opposing 
creditor) that lie shall give security for the costs of such ap
peal—Jh. re Ilamsehak Missei<-\ In a ease decided in Calcutta 
ill 1S8G by Sir R. Garth, C.J., and Wilson^ J., it is said : “ Orders 
in insolvency are not orders under the Code of Civil .Procedure. 
They are ordej-s under a special law, but tliey are under a special 
law" ill which different procedure is provided.^’— In the mafiei' 
(if Ix. Bro'ivn '̂"\

In the Civil Procedure Code (Act XIV  of 1882), section G38 
enacts that nothing in this code sliall extend or apply to any 
Judge of a High Court in tho exercise of jurisdiction as an In
solvent Court. The provisions, therefore, of seetion 5l5 of that 
code, giving the Court power to stay execution in the case of 
an appeal, bas e no application to the present case. Indeed it 
was not contended that they had.

The Criminal Procedure Code (X  of 1882) admittedly does 
not apply to the present application. But that code and the 
decisions under the previous code (X of 1872) show that where 
it was intended that sentence was to be suspended pending 
appeal, and the appellants released on l:>aib power to release on 
bail has been expressly given by the Legislature. See section 
426 of Act X  of 3882, and the corresponding section 281 of 
Act X  of 1872.

(1) 1 B ans. L . E., ( 0 ,C . )  L‘50. (2) 5  B eng. L . R ., 170.
('̂ ) I, L. B , 12 Calc., at p. 634.
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Under section 390 of the earlier code (X o£ 1872) it was held 
hy a Full Bench of the Allahabad High Courb - Queeii v. Tluihur 
ParshcuP^—that the Court of Sessions liad no power under that 
section to admit a convicted person to bail, a convicted person 
nut being an accused person within tlie meaning of that section. 
The High Court at Calcutta had previously in three cases 
arrived at the same conclusions —QfweM v. Malierulranarayan- 
]]ang(-(hhushaiL̂ '-'̂ \ Amdliiin Mwiidul v. Myan Khan Tal'adijecr^^ ; 
Queen v. Ihlm Ridfon AiooJ:erjee^^\

For the reasons that I have given I am of opinion that this 
Court has no power to admit the iusolvenfc to bail; and that 
assuming it has such power, this is not a case in whicli, in the 
exercise of its discretion, tin’s Court ought to allow the insolvent 
to )>e bailed until the Iieariiig and final disposal uf tlio appenl.

The application must, therefore, in my opinion, bo refused.
Attorneys for the Insolvent .“—Me.ssrs. Ohtd/i, Walker and 

SiiU'lhiiiii.

Attorneys for the opposing creditors;— M<jssrs. CraUjlc, Lynch 
and Oiveit.
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