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IlA J\[C nA N D l.iA  V IN A Y A E : M O D A K  (o m &in a l  rtAiN TiFF), llESPONB- Nomnher 18.

ENT.'*‘

lliiu lulaw —AcIoj)iion— Ado'ptioyi hjj inldow o f  a prcdeccnMil 80}i (foWHCf 
after the cslatc had veded in ike dawjjiterff o f tht doticiuscd 0Hi}lcr—AfiSCiit o f  
a minor daughter in icJioiii the estate hid venlcd to the iidvplio)i—Ihilijicat- 
ion h>i Ihc minor on altaining yojirsof diacrotion—Adoption Inmlid—Ac- 
<ji(icscc».ce not cqnivalcnt to eon.scnt.

O n  th e  dea th  o i 'o n e  V i s h n u  h is  c s ta lo  v o .4 o (l in  hi.s t w o  d a t ig h ie i ’H, o iio  o f  

w h o m  w iis a in liioi* . S ix  n io n th y  l i f t e r  V i s h m i ’s cloath  ]iis  t la i i j jh to r - in - la w  

K iiv itr i (Avidcvv o f h is  p i'e tlcoeasocl so n ) n d o p te d  th e  p h ilu tilT . I t  -vvfts aU oged  

th a t  tlio  th u iy h to rs  co n s o n to d  t o  th e  a d o p t io n .

Held, t h a t  t h e  a d o p t i o n  w a s  i n v a l i d ,  a s  t l i o  m i n o r  d a u j j h t o r  c o u l d  n o t  g i v e  s u c h  

a .  c o n s c n t  t o  i t  a s  w o u l d  o p e r a t e  t o  d i v e r t  h e r  o f  l i c r  e s t a t e .

Per  F u l t o n  and J I o s k i n g , J J. Subsoipient assent to an adoption ainnot 
give it validity i£ ib Avas invalid avIicu made.

P e r  J U n a o k ,  J . : ~ T u o  a d o p t i o n  o f  t h e  p l a i n t i f f  w a s  i n v a l i d  f o r  t l i o  d o u h h j  

r e a s o n  t l i n t  B a v i t r i  h u d  n o  p o w e r  t o  a d o p t ,  a s  s h o  w a s  n o t  t h e  w i d o w  o f ;  t h e  l a s t  

n i i i l c  h o l d e r ,  a n d  t h e  ' n e a r e s t  h e i r s ,  I h o  d a u g h t e r s  o f  t h o  d c c e a s c i l  Y i s h m i ,  w o r e  

n o t  p r o v e d  t o  h a v e  g i v e n  I h o i r c o u s o n t  t o  i l i o  d i v e s t i n g  o f  t h o  o s t a t o  A v h i o h  h a d  

I ' o a i c  t v  U i e n i  l > y  i n h e r i t a n c e ,  i n  f a v o u r  o f  y a v i t r i  o r  t h o  p l a i n t i J T .

M e r e  p v o H o n c o  i i L  t h o  e o r o n i o n y  a n d  t h e  a b s e n c e  o f  a n y  o b j e c t i o n  m i g h t  i m p l y  

a n  a o q u i e s c c n e o ,  b u t  m e r e  a c t i u i o s c e n c e  i . s  n o t  o f i n i v i i l e n t  t o  o o n a o n t .

A r i ’ KAi. under section 15 o£ the Amended Letters PatoBt againyt 
tlio dcci«ion oi tlie DiviHion Bcnch connnning the dccrcc of 
T. AValkcr, Asaistant Judge of Rataiigiri.

The plaintiff claimcd to rccovei* certain property which ori­
ginally belonged to one Vishnu Modak, who died in 1874. lie  
alleged that lie had Ijeen validly adopted by Savitrij tho widow 
of Vishnu’ s predeceased son, and in virtue of that adoption ho 
claimed the property.

* Appoal N ), iJ7 of ISOG u uler tl»3 Lttlcrs
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Vinnyilk, <liotl JB7i{ Uwavlvi, (iuiH.
—Siivilri :ulop((;<l 

lilninLiir iiftcr 
Vislimt’s clciUli.

*

V'i.shmi nt lii.s douili in l>S7 t Ici’t only l.wo <l)Ui_L;'Iitcrs, Ihviivki 
nnil Gixli (luniuor), iuul adjui^litor-in-liuv^ Savilt'i, ilui wulow o\'. 
hi.s prc(leco;iH(’(l son Viniiyak, 'I'lio pinintiff was adopiiMl hy 
Saviti'i ai'tcr Â’i.slinu’s

Tlic (lei'ciKlani pli‘a(K;il iluii tin' adoplion M-as invali'l, liavin̂ ĵ  
been nimlo l>y an untoiusuRMl widow williont the const-ni ol' ilie 
other njcniilK'rs ot' the I'aniily, and tliat ilu- rij4'ld. io iln' prn]n\iiy 
in snit liad passed iOj and was vested in, otlici* persons pviiir to 
tlieplaijitilT’s adoption.

The Subordinatu Jnd̂ i,̂ :' im'JocIimI ilic claim.

O n  appeal l)y tlio p la in till’, lliu Ansistanl .lnd;,.(t' ol' ivatna|;'iri 
i'Olind tliat tlio ])laintiH’ \va.s V in a y a k ’s ado|ited son and  HUeceedod 
both  to  lii.s p roperty  and to V isb n n 's . l ie ,  th erefore , reversed 
th e  decrco and aUowed the chiini,

'I'he dci’endant liavinj '̂ prei'erred a second appea,!, the lli|!̂ ’ii 
Conrfc after liearlnp;' argmumts sent down thu followiuL;' issue 
for finding:—

Is plaintilf tlie ado|)tcd son of Viiinyak an<l cntithMl, as such, 
io inherit tlie property of Vishnu ?

The Judgo (M. P. Kliaroj^hali) found that the. }daintil!‘ was 
the adopted son oi‘ Vinayak and tliat he was entithnl to inherit 
the property of Vi.shnn. ]Io  furtlicr held that the adoption took 
place wdtli the consent of Dwarkj and (lodi, the hitter of whom 
ratified her act after slic attained majority.

The above finding' having' been certilied_, the case eanie on for 
argument before tho Division Beueli con'nistiug of Parsons and 
Candy, JJ.

iJaji A. Kharc appeared for the appollanl (defendant).

(.lanesh A. DcaJimukh appeared for the respondent (plaintilT).



C a n d y , J .:— The ([uc.stion iti wliothcL' plaiiiLiirs adoption was 
\ alid. In my opinion it not.

A t Vishnu'’s doatli the estate had vested inlieritnnca in 
Dwarki and Godi. A'inayak was not the last male holder. The 
adoption Ŷas not made hy the widow of any pi’cvious holder. 
Vinayak wa.s not a holder at all. Under no other circinnstanccs 
will an adoption made to one person dovest the estate of any one 
who has taken that estate as lieir oi' another persoii^^— Mayne’s 
llindn Law, .section 17D, page 210 (5th Ed.). This is the priu- 
cj[)le on which the decision ot‘ this Court was given in Krish- 
narav v. Skaiikarmi/^^ and in Shri ])h(irui(l!iar v. ChiiUô ^K In 
Jlaba Audji v. a contrary decision would appear to have
been given. In that case the learned Judges ruled that '4 ’orthc 

:])urposes of inheritance the adoption may be considered as relating
l.)ack to the death of the adoptive father, (liv<jsl>'mg a ll cslates which 
have dui'ln// the intcriucduile ^jcriod hccouie vented as it w&re eon- 
tlildonall/j ill another. Sec Jiaje Fyankalrav v. Jayavantrav''^^ 
Miiyne^s Hindu haw, S. 1 7 1 /' I eannot luid the words under­
lined in the ease (luotcd. Mr.'Mayne^s remarks in section 171 
must be read with those in the subsequent paragraphs.

(I) 1. 1;. '21. :ni).  ̂ 1 . \i> 20 .uom., 2r.o.
(-> I. L. II., 17 IJoin., ](ll. ’ C) •! ]Jum. H. C. Kqu, A. C.

Uli/ ,

Paiisons, j . : I accept the lindiiig ot tho lower Court that
Dwarki and Godi consented in the adoption. It  is one ol' fact, Vasuwio

and no illegality has been showrL to justify inteifercnco. lUjttin vN-

As the widow had not attained puberty, tonsure would U()t 
be retpiired.

The only otlicr o})jection raised to ihu validity of the adoption 
i-ests on the jiroposition that Savitri, as tho wiilo\v of Yinayak, 
tho predeceased son, ol‘ Yishnn^ had no })Ower to adopt after tho 
death of Vishnu and the vesting of tlie estate in Dwarki and 
Godi. As, however, Dwarki and Godi consented to the adoption 
p.nd to the divesting of their inheriiancc, I  consider that objoc- 
tion unsound. It is directly contrary to our rec(!ut dt'cision in 
lUxhu Anaji \ . Ihiluojh As my colloaguc (lilI‘o)'s, the decree
appealed from is confirmed under section 575 of the Code with
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With to tli(3 a.s.scnt ol' those cajtuhh  ̂ ol* the
validating nsscnt ” it imi.st lie roineiiiVtered tliat thu not'd of the 
kinsmen’s sanction does not aris(  ̂ i.'r<ini their right in the pro- 
})orty, but t’l'oui their i'aiuily vehitions to tlu! wi(h>w (see tlie 
ailtlioi’ities collected at p. ],2<S of 1, L, 11,, IT) IJoiii.)- IL-ro the 
assent of the two girla Dwurki and Clodi woidd not couLu* 
validity on an adoption which was othorwise invalid. From the 
moment that Vishmi died, and his e,stale was vested in his 
ilaiight('rs, the right of his danghtor-iii-law, Saviti'i, to adopt 
for the purposes of inhevitiinco was nl an onL  Sc'o judgnnnit of 
West, J.j in Kcuhav v. (lovunP'  ̂\\ŵ\ Skrl Dluinndhitf \\ (Jhinto 
quoted ahove. What would h;ive 1)e(m the ]iosition of the 
parties had Savitri adupied plaiutilT l)efore Vishnu’s death au<l 
with liis assent us head of the family, it is unnecessary to en((uire. 
I cannot hold the iidoiition of the iilaintiiT to he valid without 
going contrary to thu decisions in Kr/sluiann} v. >%aid'tiri'aiy  ̂ and 
Shri Dhaniidhar v. and the numerous authorities (piotcd
in those two ;cases. As my learned* collcngut'. holds that the 
adoption was valid; and would acconlingly coiilirin the <'lecree of 
the lower appellate Courts that decree will stand.

Tlio Jiulgos Imiiig tliuri iliiToroil, î nd iluiiloiiroi! itl! ihi> A.sHiHlanl .1 lulyrts luivini' 
boon conlinuoil under Hoctlun 57o of tho Civil rroiwlun; CIoili’ (Act X IV  *»1‘ 
1BS2), tho dofondimt uppv'ii’ cd niider soctlmi ,15 uC the Aincudt'd IdilU'i'.s I’hUmiI.

JJajl A. Kfiarc for the appellant (defendant) ; 'I'he ad{jj)tion 
was invalid ab iuUio, bKCauso the, authority ef Vin:iyak'« widow 
to adopt came to an cud after Vishnu’s dcathj and thu daughters 
could not by their consent give authority t(.> adopt. After 
Vishnu’s death the estate vested in his thiughters, and when the 
estate vests in another person  ̂ the power of a widow to adopt 
comes to an end.

GancsU K. JDedmiM for thu respondent (plaintiil:) :— The 
iinding of the Judge as to tho consent of Dwarki and Godi to 
our adoption is a finding of fact. Godi was at tlie time of tho 
adoption a minor  ̂ but she never disputed the adoption after 
attaining majority. Estoppel applies to minors. An estate

(1) 1. L. 11.,!) Eoui„ 91. ( t  I . L, 11., 17  ijoin., lC'i»
(3)1. L. Il./OBoni., 25u.



altliough vested can bo divostod in tliree w^3^̂ , Sco Majnic’.s _
Hindu Law^ para. 1 7 9 . Vasi.uko

i'.
Tlie eases referred to in the following judginent.s were cited Kamchan- 

and discussed durino- the arsument.
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Fauuan, C. J.:— I am of opinion that tlio adoption ofc* tho plaint­
iff by Savitri in this case was invalid upon the ground that 
Godi^ in whom jointly with Dwarki the estate was vested, was 
a minor at its dato and eould not for that reason give >such a 
consent to it as would operate to divest her of her estate or as a 
waiver of it in favour of the boy adopted by Savitri. Such a 
consent^ whatever view of tho law upon this subjcct may be 
taken, was, I think, clearly ncce,s.sary to validate the adoption. 
Tho Acting District Judge was of opinion that though Godi could 
not by reason of her minority validly consent to tho adoption, 
3'et she subsequently ratified it by her conduct; but the adoption 
nmst, in my opinion, have been cither valid or invalid at the 
time when it took place, and its validity cannot depend upon tho 
subsequent action of G o d i: sec West and Buhlerj page 1009,

In this view it becomes ttiniecossary for me to express an 
opinion in this appeal between tho conllicting views, which the 
learned Judges in tho Division Court expressed, upon tho elFoct 
which the consont of the person, in whom the estate is vested 
in the case of a divided family, has in validating what would 
otherwise be an invalid adoption, or as to whether tho case 
of Balm Anaji v. liahiojb' '̂> following llnpcliand v. ItaklimahaP'^ 
was rightly decided. AVhen that decision was arrived at, the 
case of Annammah w w &h not brought to oiir notice,
nor was I aAvare o f the dicliim of the Court in Slirl Dhamidhur 
V. CI/-iuto'-̂ K I  sliall, therefore, feel at liberty to consider the 
principle of that decision when it again arises and calls for 
determination. I cannot, however, as at present advised, l)ring 
myself to consider that the question involved in it has been 
impliedly decided by the Privy Council, or that tho decision 
in Bahu Anaji v. llalnoji (supra) is at variance with any 
judgment of their Lordships. So far as I  am aware, their

I. L. K., 21 Bom., 310. U!/ S Mail. H . C. Hep., 10?.
8 Bom. If, C. Kop., I l l ,  C, J, (*) I. L . K ., 20 Jbui., ?50.



isnC). LordBhips Imvo nut coiisitli’ivnl or (ixpri'ssiul jin opinion npim 
^^suiiiio tlio (picstiijii : BOu KaUif Pfom ino  v. (Inmd O/nnnkr '̂̂ K I'lm 
lUJuiiAK- iHnvovoi'j is tliai in my opinion i-lu'. a]>p'’.al in ilii.s c.isu

kIiouIiI 1)0 allowiMl, Mic doci’('(! of tins lower upjudlatu Coin-t 
reversed, and the pln/miifr’s suit (lisuiisstul willi eo.'sis iluTmgli- 
out on the plaiutill'.

IUnadKj .K:— 1 af^Tuo wiih 311‘. Justice ( kndy in lioldinj^ ihaf; 
llic adoption ol‘ the respondent idaiJiiilt is invalid I’or tlio donlile 
reoson tliat Haviln luul no power to adopt, ns hIu* wa,‘̂  not th/o 
widow oi’ the last male holder, and tlie lu'an'st ludrs, the duii'-liiim  
oi' the deceased Vishini, are not proved to have .^ivcn their ciiii- 
Hcnt to the divcKtinL; ul'the csdaie which had <‘onn* to th i'ii/!iy  
inheritance in lavour oL’ Savitri or the respomh'ui. Savif,ifi, n.s 
the widow o i'a  prodcccased non of Vishnu, liad no rî d̂it l|> tin; 
property oi‘ Visluivi, 'which devolved on ViHhnu '̂  ̂ <lau!^ht(/r.  ̂ a;; 
his only heirs. At the tiiinMvlien the adoption to 'k placro six 
monfchH ai’ter Vishnu’s death, his prop<-rty had heeonio \ e.sled 
in his (kughters â i liis st)le lieirs, nfid Savitri had only a rij'ht 
to maintenance. Her adoption f)l' tlie reHpondtjut-plainiilT. cuuld 
not, therefore, conl’er on tlie ])IniniiIT any ri_L̂ ht to Ihe priopi-i'ly 
of the last male holder. The prineiplr ol' Ihis deei.siiju was Ijiitl 
down hy their Lordships oi‘ tin* I’ l'ivy ( ’onneil in Mn-'isuiiia! 
BJioohun Dahitt v. lu/m A/ft/Jro'c*-' and has heen alllrmi'd
hy their Lordships in Paiimid'nmin'r Jhhi v. ('nmi o f  *
and Thnytimminal v. VonkiUafaiti-i^^K The .Madras iHj,»-h ('onrt 
followed this samo prineiple in AinutMmah v. In our
own rrosidcncy, this «aiuo view luis ]>een ,t;ivrn idiect to 1>y a 
Hcries of rulings commencing with Hnpchand w  ;
llamjiv.G/iumun^'^; Khc ŝhav \\ v. (jojara-

Knslmaruv x. Shankar

: ■ The facts of the case reported in Qui/ahai v. S!n*ld/iaracharj/a^'>
arc exactly in point, lor there, as hero, it was held that if the

a >  I .  1 . 1 1 . ,  2 C . i l . ,  2 9 5  u t  y .  ;iU 7 . («) B I'o  n. II . ( \  Il-j „  1 1  i ,  a .  C. J .

(2) 10 M. I . A., 27!). O  I. L. U., r. H Mil., 4'JH.
(2) I ,  L . !{., B CV., 3 ) i\  W I . 1'., 1) B <)

(0 I. L, R., 10 Mivd., 2( 5. ({))“ 1 . L. l!., M lUmt., 40 5.
(&) 8 Mud. II. 0. Rep., 1( 8. (lO; j.  i,. u., 17 |c,i,.

ai) P. J. 115.
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last male holder was separated from lus brotUcrs, liis duuglitoi’s
w ou ld  succeed as heirS; an d  tlio w id o w  o f a  predeceased  son ol’ Y asudeo

the last male h o ld er  cou ld  n o t  m ake a  va lid  a d op tion  w ith o u t  the
J- ICAMdUAN-

eonsent of the daughters. p«a.

This brings us to the consideration of the second o[uostion^ 
whether the daugliters Dwarki and Godi fjavo their consent ino o
the present case. One of the daughters was only twelve years 
old  ̂ and the other twenty-five^ and they were present on the 
occasion ot“ the adoption. The Court of Ikst instance held that 
such presence w^ould not amiouiit to consent. The lower Court 
o f appeal at first refused to go into this question, as the original 
defendants were strangers, and did not claim under any oF the 
alleged heirs. On remand from this Court, it inquired into this 
issue  ̂ and found that thougli their consen-t was never poraonall}^ 
taken at any time, 3'ct as they did not ol)joct at any time, and 
arc shown to have taken part in the cercmony, this was proof of 
their substantial consent to the adoption, The District Judge 
has relied chiefly on the authority of the ruling in Rupcl/and v.
ItrilckinahaiO), yvhcYo conscnt was held to be proved. The party 
giving her consent was a miijoi’, and had herself taken part in 
celebrating and proclaiming the adoption. This can liardly be 
asserted of the two <laughters in the present case, one of whom 
was admittedly n child twelve years old. Mere pre.scnce at the 
cereniony, ami the absence of any objection, might implj’’ an 
acqiiiescenee, but it has been vu1(ul that mere acqniesccnce is not 
equivalent to conscnt— Ramamavi Aiiimdl v. KnlanfJiai Ndlehar^-^ 
and Ihivgama v. A/eJumâ ^K

ITniler these cii’cumstnnces the fmding of the lower Court 
oi! appeal; that the daugliters nunb bo held to have consented, 
cannot bo accepted as a Ijinding adjudication of fact. On the 
whole, 1  fcol satisfied that the adoption in this case was void for 
w'ant ot' legal power in the adoptive mother Savitri to niako 
a valid adnption, and that this defect was not cured by the 
consent of the real heirs.

F ulton, J. :— As G odi was o n ly  tw e lv e  at the tim e o f  the adop­
tion  slie was, I, th ink , in com peten t to g iv e  an assent thereto such

0) 8 D.im. II. { ’ . Kf'p., 11.4, a . c . j . (2) U  ^r. I. A ., 84.0.
(3) I M, T. A.,1,
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1896.

VA.3UDU0
ItAi lVUAK-
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fis to  s a t i s f y  t h e  rct iuir i ' i i i i ’tiijH id’ ju.slicr'  MlhidiMl t o  in M r .  Ju.stico 

M c I n ' I H ' h  j i i i lg iue i i t  in  liuprluni'l x ,  h\tk//iiuifjai iulopiioii ,

t l ioi’efoi’Cj c a n n o t  bci u|»ln' l ' l  liavin.L-- r e g a l 'd  t o  t i ie  (](^c;isi()u in 

G a i / d h a i  v .  S h r i f l h a n i c / u t n i * t ^ ’ \  I'o)’ HiM-nia no  a u t l i o r i t y  fur

]>ol(liiig t h a t  Hnlis('.(jiii'ut a s s i ' u t  ('.'ur v i i l i t l i t y  to  a n  uilopiioni

■\vliieli w as  n o t  va l id  w Iumi nuuli ' .  I t  is lum ct^ ' s s in ’v, tlii'ii^ to 

( l iscnss tlio fjuo.stion w ln - t ln ' r ,  n r i iT  tin* I 'stat '* lui-i jiassiuj ])y 

i i iho r i tanoo  to  iv (lan,i»;httM* n r  o i l i iT  ln'ii* o f  (Ini l a s t  lua.lo liuldor, 

lh ( ‘ w i d o w  o f  a, | )r( 'd(‘(K'iis(’il ( ;o'p iVi‘i'Vi<M'cun a.d<»j»ti() ln ' i ’ Inislii’u l  

'a ' l th t l io u s s o u l  of tliii l n ’ir  in  \vli')ui t l u '  cstat i* h a s  v t ' s t c i l .

T tliiuk, thor(‘£t)ro, th(' (Iimm'im's of tlu* AssisUint dud^(( and tlio 
Division Bench inust b j r('Vi‘i’8('d and tlu' rlaini rcJiH-h'd with 
costs oi l  plaintilV throughout.

IToBKiNO, J . : - I n.u’n.'C in luilding tlu' julnption invaliil on ilio 
n'ronnds that (lodi hriiin; at tlu' time only twi'lvo years of ajro 
was unable to givo Kuch an assent as would hind lici', and that 
tlie adoption l)i,'ing nf/ ini/io in\’alid could not 1h' luaih* saliil by 
any snhso(|nent raii(i<*aiion by (lodi on attaining vojun df dis­
cretion.

Accordingly 1 coiu-ur in ri-vi r̂.-.ing (hi-dcfi'i-i* of ilu' l>i\ision 
Bench.

ii) 8 Pfui. ]!. ('. III-])., uti>. l it', c. .r.
Ih f'l'i'i' I'fl't’I'Siu}, 

1'. .1, for 1KS1, 1,. 1 1,1.

I ' U I J .  l i K K d l .

1806. 
2̂ ovmher 24.

APPHhLATJ': C IVIL.
Jh’ fore Sit' C, F ‘ Fum ut, K t., Jiff-itrc, M,\ .juMiVi' Pai'snuH, 

M r, JtiHliei- liaiwdc, Mr. Jus/k - Fnllo:i, an^l M\%

KAMCH.\N1)HA ]5H A( !A V.V N  {uiutiis'.\r. Ihn'HNii.vNT), Ai'i'i;i.r,vNT, v. 
MUL;JI ]n'.\NAJU1M ( o m m x M .  I'LAixrii'r), Ki:

Jltndn la'iv~~Wi<hno—-Aili<pti(in— Jfodvr— 'Jiinnlr>j ux In n̂iih'ra/i in 
viakiiKj udoj,t'u)U iirvUvaut,

Held by a Full Bcncli (Hoskhi ,̂ J., diHsî jitlng) that in th:! 1 li)inl>iiy rrosii.U'n(̂ y, 
a'widow liaving llio powoi'to luldpfc, aiiil !i voll;'iouH bmiifiit Imity miisi'd lo lior
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