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Before Sty Charles Sargent, I, Chief Justice, and Mw. Justice Telang.
KALIA'N MOTL (or1ciNaL PraIntirr), ArpErnant, » PA'THUBHA'L
FA'LJIBHA'T, (or161¥AL DEFENDANT), RESPONDENT.

Tilwkddrs Act (Bombay Act VI of 1888), Sec. 31, CI. 2— Construction—LRetro-
spective operation—.dA lienation of estate—Sanction.

A decree upon a mortgage-bond passed against part of a tdfukddr’s estate onthe
15th August, 1887, was transferred under section 320 of the Civil Procedure Code
{Act XIV of 1882) to the Collector for execution. The property was sold on the
5th Angust, 1889, but the Collector refused to confirm the sale, as the sanction
of the Governor in Council under clause 2, section 31 of the Tdlukddrs’ Act
(Bombay Act VIof 1888), which came into force on the 25th March, 1889, had not
been obtained.

Held, that the section was not retrospective in its operation, and that the sale
should be confirmed, although no sanction had been obtained, When the Act
passed, the plaintiff had already acquired a vested right by the decree to have the
property sold, and the presumption was that the Legislature did not intend to
interferc with that vested right. That presumption was not rebutted by any
intention to interfere appearing in the Act itself.

THIS was a second appeal from an order passed by E. M. H.
Tulton, District Judge of Ahmedabad, in execution of a decree,

The plaintiff, Kalian Moti, obtained a decree on the 5th August,
1887, in the Court of the Subordinate Judge of Dhandhuka on a
san mortgage relating to certain land which formed part of a
tilukdir's estate. The decree directed that the amount due
upon the mortgage should be recovered by the sale of the land,
and it was, therefore, transferred to the Collector for execution
under section 320 of the Civil Procedure Code (Act XIV of
1882). The property was sold on the 5th August, 1889, but the
Collector refused to confirm if, as it was not sanctioned by the
Governor in Council under clause 2, section 31 of Bombay Act
VI of 1888 { which came into force on the 25th March, 1889,
e sent back the papers to the Court, stating that no- sale could be

#Second Appeal, No. 586 of 1801, ‘

+ Clause 2, section 31 of Bombay Act VI of 1858.—No alienation of a talukdar’s
estate, or of any portion thereof, or of any share or interest therein made after this
Act comes into force shall be valid unless such alienation is made with the pre«
vious sanction of the Governor in Council, which sanction shall not be given
except upon the coudition that the entire responsihility for the portion of the

joma and of the village expenses and police charges due in respect of the alienated
area shall thenceforward vest in the alience and not in the t4lukdar.
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made. Subsequently the plaintiff, who himself was the purchaser
at the auction sale, presented an application that the Collector
should be ordered to give a certificate of sale. The Subordinate
Judge held that the order of the Collector was right, and rejected
the application,

The plaintiff appealed to the District Court, which contirmed
the order of the Court below.

After rveferring to clause 2, seetion 31 of Bombay Act VI of
1888 the District Judge made the following observations in his
judgment :—

“The Act came into force on the 25th March, 1889, By sec-
tion 2 the word alienation is defined as meaning *transfer of
ownership, Section 316 of the Civil Procedure Code provides
that after a sale of immmoveable property has become absolute
(by confirmation) a certificate shall be granted to the purchaser,
and declaves that such certiticate shall bear the date of the
confirmation of the sale; and, so far as regards the parties to the
suit and persons claiming through or under them, the title to the
property sold shall vest in the purchaser from the date of such
certificate and not before.

«“ Tt follows, then, from the wording of these two sections com=
bined with that of clause 2 of section 31, Bombay Act VI of
1888, that no sale of a tlulkddr: estate has any validity unless
it was confirned prior to the 25th March, 1889, or has been
ganctioned by the Governor in Council,

“ But it js urged that the Gujardt Tdlukddrs Act, 1888, cannob
be given vetrospective effect so as to affect the rights of the
plaintiff in respect of his prior mortgage and decree. There is,
no doubt, a general presumption against the intention of the
Legislature to interfere with vested rights, unless such intention
is unmistakeably expressed, and the offect of section 6 of Act I
of 1868 has to be considered. By this seetion it is enacted as
follows :—¢ The repeal of any Statute, Act or Regulation shall
not affect anything due * * * or any proceeding commenced
before the repealing Act shall have come into operation.” Now
it appears to me that this provision does not apply to the pre-
sent ease, because though the result of the Gujardt Tdlukdars
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Act is to superseds, in certain cases, section 312 of the Civil
Procedure Code, which directs the Court to pass an order con-
tirming the sale when no objection to it has been established,
still it does repeal it, The section seems applicable only to cases
where a law has been expressly repealed. If, then, such be the
case, it is manifest that the objection to the sale founded on
seetion 31 of Bombay Act VI of 1888 must prevail, unless on
general principles it can be held that it was not the intention of
the Legislature to affect previously formed contracts or pending

N

proceedings. ¥ * *

The plaintiff appealed to the High Court.

Nagindds Tulsidds Mdarphdtia for the appellant :—Both the
lower Courts were wrong in refusing to order the Collector
to give us a certificate of sale. Clause 2, section 31 of the
Télukdars Act (Bombay Act VI of 18838) appliesto a private
sale effected by a tdalukddr himself, and not to a judicial sale,
It could not have been the intention of the Legislature to make
a deeree, which gives a vested right to parties beneficially affect-
ed by ib, inoperative by giving retrospective effect to a sub-
sequent enactment. The decree under which we seck to recover
our money, having been passed before the Act came into force
and having directed a sale of mortgaged property, must end in
execution ; obherwise it would be merely a dead letter. To hold
that the decrees passed prior to the passing of the Tdlukddrs Act,
but not executed, cannot afford velicf to the decree-holders would
be to deprive money-lenders of their money without having any
source open to them for its recovery. In such a casc the creditor
cannot fall back upon the mortgage, because it has beeome
merged in the decree, and he cannot take advantage of the deeree,
because owing to the absence of the Government’s sanction the
Act would not allow it to be executed. It cannot be said tha
the Legislature intended to pass an Act which, according to the
construction put upon it by the lower Courts, sets aside a mort-
gage cffected hefore the Act came into force,

There was no appearance for the respondent.

SARaENT, C. J.:—In this case the appcllant had obtained 4
decree on 5th August, 1887, on a mortgage bond on the lands in
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question, part of a fdlukddir’s estate, and which decree had been
transferred, under section 320 of the Code of Civil Procedure,
to the Collector for execution. The sale of the property took
place on 5th August, 1889, but the Collector refused to confirm
it, as there was no sanction of the Governor in Council to it.
Both the Courts below have held the Colleetor’s refusal well
founded.

By clause 2, section 31 of the Bombay Act VI of 1888, “no
alienation of tdlukddr’s estate or of any portion thereof, or of
any sharve ovinterest therein, made after this Act comes into
force, shall be valid, unless such alienation is made with the pre-
vious sanction of the Governor in Counecil, which sanction shall
not be given except upon the condition that the entire responsi-
bility for the portion of the jama and of the village expenses
and police charges due in respect of the alienated area, shall
thenceforward vest in the alience and not in the tdlukddr.””
We agree with the lower appeal Court that section 6, Act I of
1868, does not apply to the present case. In any view of that Act,
here the proceeding in execution of the decree had not com-
menced hefore the Tdlukddrs Ach. Wealso agree with the lower
appeal Court that the sale by the Court followed by confirmation
of such sale and grant of certificate, effecting, as they do, the
transter of ownership to the auction-purchaser, is an alienation
within the definition of that term ; but when the Act passed, the
plaintiff had already acquired a vested right by the decree to
have the property sold, and the important question for decision
is whether the presumption against the Legislature having in-
tended to interferc with that vested right is rebutted by a clear
intention to do so appearing on the face of the Act itself.

The District Judge held that the words of the section were
plain as having a retrospective effect. No doubt, the language of
the section is distinct in prohibiting alienations after the passing
of the Act, but none the less clear was the language of the

" Mercantile Law Amending Act, by section 9 of which the effect

of all writs of fieri facias as against the goods of a debtor to
the prejudice of bond fide purchaser for value was taken away,

but which in Williams v. Smith ) was. held not to apply to a
. ) 4 H, and N., 559.
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fieri fucias taken oub before the Act. The object of the Act, as
stated in the preamble, is to remove doubts as to the applicability
of certain portions of the Bombay Land Revenue Code to tilul-
ditrs® estates and to make provision for the revenue administration
of the same, and if the sanction of Government had been required
by the Act only to insure that object, it might be said that the
necessity for the sunetion would equally arise where the aliena-
* tion was in execution of a decree ; but the language of the Legis-
lature clearly leaves it absolutely in the hands of Grovernment to
refuse such sanction, and thus to prevent the alienation being
carried out without assigning any reason whatever; and we
think that, without clearer proof than is afforded by the lan-
guage of the Act, we ought not to conclude that it was intended
to be exercised when a deerce of the civil Comrt had already before
the Act directed that the property should bhe sold. The case of
Pryor v. Pryor ® is important as showing how unwilling the
Cowrt is to construe an Act in such a manner as to take away
an existing right under an unexccuted decree. Inthat case the
Act only affected the particular course of procedure after decree
in a partition suit, yet the Court refused to give it a retrospect-
ive effect.

We must, therefore, reverse the order of the Court below, and
direct the Court to give the necessary instructions to the Collector
in accordance with the above remarks.

Order reversed.
M L. R., 10 Ch,, 469.
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Before Sir Charles Savgent, Et., Chief Justice, and Mr. Justice Birdwood.

THE SECRETARY OF STATE FOR INDIA IN COUNCIL, (oRIGINAL
Drrexpaxt), AppErLant, v JETHABHAT KA'LIDA'S, (oRIGINAL
PramNrirr), RESPONDENT.*

Declaratory decree— Declaration of title to land—~Specific Relief det (I of 1877),
See, 42—~ Clriminal Procedure Code (X of 1882), Sec, 133—Order for removal of an
obstruction standing upon certain land—OQwnership of such land—Efect of
Maygistrute’s order under Section 183-—Jurisdiction of Civil Court after order made,
A Magistrate made an order against the plaintiff, under section 133 of the

* Btcond Appeal, No, 806 of 1890,
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