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Before Sir Charles Sanjent, Kt., Ghief Justicc, ancl Mr. Justice Telang.

KALIA'N MOTI, (omaiNAL Plaintiff), AppbllanTj v. PA'THUBHA'I
FA'LJIBH A'I, ( o r i g i n a l  D e p e n d a n t ) ,  R e s p o n d e n t . *  ^larch 10.

TdluJcdcirs Act [Bomhcby Act VI of 18S8), Sec. 31, Cl. 2— Gonsiritction— Retro
spective operation—A licnation of estate—Sanction.

A  decree upon  a m ortga ge-b ou d  passed against p a rt  of a tdlv.Mdr's estate on the 
lo tli  A ugust, 18S7, w as tra n sferred  un der section  320 o f tlie  C iv il P rocedu re  Code 
(A ct X I V  o f 1882) to  the  C o lle ctor  fo r  execu tion . T h e  propertj^ waa sold  on th e  
5th A ugust, 1SS9, b u t  the C o lle c to r  refused  to  con firm  th e  sale, as the  sanction 
of the G overnor in  C ou n cil un der clause 2, section  31 o f the  T illu kdtirs ’ A c t  
(Bom bay A c t  V I  o f  18SS), w h ich  cam e into force  on  th e  25th  M arch, ISSO, h a d  n ot 
heen obtained.

Held, that the section  was n ot retrosp ective  in its operation , and that tlie  sale 
should be conHrmed, a lth ou gh  no san ction  had been ob ta in ed . W h e n  th e  A ct  
passed, the p la in tiff had ah 'eady acqu ired  a vested  r ig h t b y  th e  decree to  have the  
property sold, and  the presu m p tion  w as that th e  L eg is latu re  d id  n o t  in tend  to  
interfere w ith  th a t vested  righ t. T h a t p resum ption  w as n o t  reb u tted  b y  any 
intention to  in terfere  appearin g  iu th e  A c t  itse lf.

T his  Avas a second appeal from  an order passed b y  E. M . H .

Fiilfcon, District Judge of Alimedabad^ in execution of a decree.
The plaintiff, Kalian Motij obtained a decree on the 5th August,

1887, in the Court of the Subordinate Judge of Dhandhuka on a 
san mortgage relating to certain land which formed part of a 
tdluMdrs estate. The decree directed that the amount due 
upon the mortgage should be recovered by the sale of the land, 
and it was, thereforej transferred to the Collector for execution 
under section 320 of the Civil Procedure Code (Act XIV  of 
1882). The property was sold on the 5th August, 1889, but the 
Collector refused to confirm it, as it was not sanctioned by the 
Governor in Council under clause 2, section 31 of Bombay Act 
VI of 1888 t  which came into force on the 25th March^ 1889.
He sent back the papers to the Oourt, stating that no- sale could be 

■•''Second A ppea l, N o . 586 o f  1891.

+ Clause 2, section  31 o f B om bay A c t  VI o f 1888.— Wo a lienation  o f  a td lukdar’ s 
estate, or o f any p ortion  th e re o f, or  o f  any .share or in terest therein  m ade after th is 
A ct  com es in to  fo rce  shall b e  va lid  unless sucli a lien ation  is m ad e  w ith  th e  p re 
vious sanction o f the  G ov ern or  in  Covmcil, w h ic li sanction  shall n o t be  g iven  
except upon th e  con d ition  th a t th e  entire resp on sib ility  for the portion  o f the 
Jam a and o f th e  v illa ge  expenses and  police charges due in  respect o f  the alienated 
area sball th en ce forw a rd  vest  in  th e  alienee and  n o t  in  th e  t^ lukdar.



1S92, made. Subsequently the plaintiffj wlio himself was tlie purcliasei’
K a lia 'n- at tlie auction sale, presented an application that the Collector

.should be ordered to give a certificate of sale. The Subordinate 
piSiBHA'i order of the Collector was right, and rejected

the application.
The plaintifi’ appealed to the District Court, which confirmed 

the order of the Court below.
After referring to clause 2, section 31 of Bombay Act VI of 

1888 the District Judge made the following observations in his 
judgment

“  The Act came into force on the 25th March, 1889. By sec
tion 2 the Avord alienation is defined as meaning ‘ transfer of 
ownership.’ Section 316 of the Civil Procedure Code provides 
that after a sale of immoveable property has become absolute 
(by confirmation) a certificate shall be granted to the purchaser, 
and declares that such certificate shall bear the date of the 
confirmation of the sale; and, so far as regards the parties to tlie 
suit and persons claiming through or under them, the title to the 
property sold shall vest in the purchaser from the date of such 
certificate and not before.

It follows, then, from the word.ing of these two sections com
bined with that of clause 2 of section 31, Bombay Act VI o£
1888, that no sale of a tdluhcldri estate has any validity unless 
it was confirmed prior to the 25th March, 1889, or has been 
sanctioned, by the Governor in Council,

" But it is urged that the Gujarat Talukdars Act, 1888, cannot 
be given retrospective efiect so as to afiect the rights of the 
plaintiff in respect of his prior mortgage and decree. There is, 
no doubt, a general presumption against the intention of the 
Legislature to interfere with vested rights, unless such intention 
is unmistakeably expressed, and the effect of section 6 of Act I 
of 1868 has to be considered. By this section it is enacted as 
f o l l o w s ‘ The repeal of any Statute, Act or Regulation shall 
not afiect anything due * * * or any proceeding commenced 
before the repealing Act shall have come into operation.^ Now 
it appears to me that this provision does not apply to the pre
sent ease, because though the result of the Gujarat Talukdars
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Act is to sapersede, in certain cases, section 312 o£ the Civil 1S92.

Procedure Code, which directs the Court to pass an order con- E a l i a 'n

lirming the sale when no objection to it has been established,
still it does repeal it. The section seems applicable only to cases

 ̂  ̂  ̂ F a 'j ib h a ' i ,
where a law has been expressly repealed. It, then, such be the
case, it is manifest that the objection to the sale founded on
section 31 of Bombay Act Y I of 1888 must prevail, unless on
general principles it can be held that it was not the intention of
the Legislature to affect previously formed contracts or pending
proceedings.

The plaintiff appealed to the High Oourt.
Nagindds Tulsidas MdrpJidtia for the appellant:—Both the 

lower Courts were wrong in refusing to order the Collector 
to give us a certificate of sale. Clause 2, section 31 of the 
Talukdars Act (Bombay Act VI of 188S) applies to a private 
sale effected by a tdlukddv himself, and not to a judicial sale.
It could not have heen the intention of the Legislature to make 
a decree, vŝ hich gives a vested right to parties beneficially affect
ed by it, inoperative by giving retrospective effect to a sub
sequent enactment, The decree under which we seek to recover 
our money, having been passed before the Act came into force 
and having directed a sale of mortgaged property, must end in 
execution; otherwise it would be merely a dead letter. To hold 
that the decrees passed prior to the passing of the Talukdars Act, 
but not executed, cannot afibrd relief to the decree-holders would 
be to deprive money-lenders of their money without having any 
source open to them for its recovery. In such a case the creditor 
cannot fall back upon the mortgage, because it has become 
merged in the decree, and he cannot take advantage of the decree, 
because owing to the absence of the Government’s sanction the 
Act would not allow it to be executed. It cannot he said that 
the Legislature intended to pass au Act which, according to the 
construction put upon it by the lower Courts, sets aside a mort
gage effected before the Act came into force.

There was no appearance for the respondent.

Sargent, 0 . J.:—In this case the appellant had obtained a 
decree on 5th August, 1887, on a mortgage bond on the lands in
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K a l ia 'n
M oti

P athctbhai
F a 'i ĵ ib h a 'i ,

1892. question, part of a idlulcdclr ŝ estate, and which decree had heen 
transferred, under section 320 of the Code of Civil Procedure, 
to the Collector for execution. The sale of the property took 
place on 5th August^ 1889  ̂ but the Oollector refused to confirm 
it, as there was no sanction of the Governor in Council to it. 
Both the Courts below have held the Collector’s refusal well 
founded.

By clause 2, section 31 of the Bombay Act V I of 1888, “  no 
alienation of talukdar’s estate or of any portion thereof, or of 
any share or interest therein  ̂ made after this Act comes into 
force, shall be valid, unless such alienation is made with the pre
vious sanction of the Governor in Council, which sanction shall 
not be given except upon the condition that the entire responsi
bility for the portion of the jama and of the village expenses 
and police charges due in respect of the alienated area, shall 
thenceforward vest in the alienee and not in the talukddr.'̂  ̂
We agree with the lower appeal Court that section 6, Act I of 
1868, does not apply to the present case. In any view of that Act, 
here the proceeding in execution of the decree had not com
menced before the Talukdars Act. We also agree with the lower 
appeal Court that the sale by the Court followed by confirmation 
of such sale and grant of certificate, effecting, as they do, the 
transfer of ownership to the auction-purchaser, is an alienation 
within the definition of that term; but when the Act passed, the 
plaintiff had already acquired a vested right by the decree to 
have the property sold, and the important question for decision 
is whether the presumption against the Legislature having in
tended to interfere with that vested right is rebutted by a clear 
intention to do so appearing on the face of the Act itself.

The District Judge held that the words of the section were 
plain as having a retrospective effect. No doubt, the language of 
the section is distinct in prohibiting alienations after the passing 
of the Act, but none the less clear was the language of the 
Mercantile Law Amending Act, by section 9 of which the effect 
of all writs of fieri facias as against the goods of a debtor to 
the prejudice of bond fide purchaser for value was taken away, 
but which in Williams v. Smith was, held not to apply to a 

a) 4 H. and N., 559.



VOL. XVIL] BOMBAY SERIES, 293

fieri facias taken out before tlie Act. Tlie object of the Act, as 
stated iu the preamble, is to remove doubts as to the applicability 
of certain portions of the Bombay Land Revenue Code to tciluh- 
ddrs' estates and to make provision for the revenue administration 
of the same, and i f  the sanction of Government had been required 
by the Act only to insure that object, it might be said that the 
necessity for the sanction would equally arise where the aliena“ 
tion was in execution of a decree ,* but the language of the Legis
lature clearly leaves it absolutely in the hands of Government to 
refuse such sanction, and thus to prevent the alienation being 
c a r r ie d  out without assigning any reason whatever; and we 
think that, without clearer proof than is afforded by the lan
guage of the Act, we ought not to conclude that it was intended 
to he exercised when a decree of the civil Court had already before 
the Act directed that the property should be sold. The case of 
f  njor V. J?rijor is important as showing how unwilling the 
Court is to construe an Act in such a manner as to take away 
an existing right under an unexecuted decree. In that case the 
Act only affected the particular course of procedure after decree 
in a partition suit, yet the Court refused to give it a retrospect
ive eftect.

We must, therefore, reverse the order of the Court below, and 
direct the Court to give the necessary instructions to the Collector 
in accordance with the above remarks.

Order reversed.
(1) L. R., 10 Ch., 469.
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Before Sir Charles Sargent, E t., Chief Jtistice, and Mr. Justice Sirdwood,

THE SBORETAEY OF STATE FOR IN D IA IN  COUNCIL, (o r ig in a l  

D e fen d a n t), A p p e lla n t , v .  JETHA'BHA'I K A 'L ID A 'S , (o r ig in a l  

P la i n t i f f ) ,  R espondent.*

Declaratory decree—Declaration o f title to land—Specific Relief Act [I  o f  1877), 
Sec. ‘12— Criminal Procedure Code (X  o/’1882), See, 133—Order for removal o f  an 
obstruction standing vpon certain land—OtonersMp o f  such land—Effect o f  
Magistrate’s order under Section 133—Jurisdiction o f  Civil Court after order made,

A  Magistrate made an order against the plaintiff, under section 133 of the

* second Appeal, No. 800 of 1890,

1892.
A pril 7,


