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fact sold.  Under these circumstances, the plaintiff is now entitled
only to a declaration, that he has a good and valid nmrtl.ga-ge on
the property, the subject-matter of the suit, for the amonuts justly
dne and owing on foot of the mortgages of the Z5th July, 1864,
and 19th September, 1870, respectively, and that by virtue of
the execution sale to the defendants Nos. 2 and 3 they are ouly
entitled to the said property subject to such morlgages. 'There
is no prayer for an acconnt of the mortgages to be taken, or for
a foreclosure or sale. And accordingly no relief of that nature
can be given in the present snit. 1 am, therefore, of opinion, that
the decree of this Court must be that the decree of the District
Judge should be reversed, and a declaration made as ahove set
forth, and that the respondents should pay the appellant the
costs of the suit and of both appeals.

Decree veeersed.

FULIL BENCH.

APPELLATE CRIMINAL.

Before Sir Churles Surgent, Kt., Chicf Justice, My, Justive Pursons, und
Al Justice Teluny.
QUEEN-EMPRESS, . BANA PUNJA axp Orugps,*
Pened Code (dct XLV of 1860), Sees. 71, 148, 149, 326—Sculence—Sepu rute
seitences for vioting and gricvons lart,

When s prisoner is convicted of rioting and of burt, and the conviction for
burt depends upon the application of section 149 of the Indiun Penal Code, itis not
1llegal topass two sentences, one for viot, and one for hurt; provided the total punish-
ment does not exceed the maximunin which the Cowrt might pass for any one of
the offences.

VWhen, however, the accused is guilty of rioting, and is also found to have hime.
gelf cansed the hurt, he may be punished both for rioting and for hurt.

In such a case the total punishment can legally exceed the maximum which
the Court might pass for any one of the offences,

Queen-Bapress v. Bdm Surup () approved.
Tu1s was o reference to the Full Bench.

* Criminal Appeal, No, 101 of 1842,
ML LR, 7 AL, 757,
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The accused Bdna Punja and nine others were ‘committed $o
the Court of Session on the following charges :—

(1) For having on the 9th June, 1801, joined an unlawful
assembly armed with deadly weapons (Penal Code, section 14).

(8) For rioting armed with deadly weapons (Penal Code
section 148),

(3) For voluntarily causing grievous hurt by dangerous wea-~
pons (Penal Code, section 326),

The Joint Sessions Judge of Kaira convieted all the accused of
the offence of voluntarily causing grievous hurt with dangerous
weapons, and sentenced, under sections 326 and 149 of the Indian
Penal Code, accused No. 1 fothree months’ rigorous imprisonment
and the rest to six months’ rigorous imprisonment.

Accused Nos. 1, 5, 9 and 10 were also convicted of the offence
of rioting, armed with deadly weapons, and sentenced, under
section 148 of the Indian Penal Code, accused No. 1 to three
months'rigorous imprisonment and the rest to eighteen months’
rigorous imprisonment,

Aceused Nos. 2,3, 4, 6, 7 and 8 were also convicted of rioting
and sentenced, under section 147 of the Indian Penal Code, to six
months’ rigorous imprisonment.

The sentences for each of the offences were to begin one upon
the expiration of the other,

Against these convietions and sentences the aceused appealed
to the High Cowt, contending (inter alia) that the cumulative
sentences under sections 147, 148 and 326 were illegal, and eon-
travy to section 71 of the Indian Penal Code.

Ohitgups (with him Shivrdm V. Bhanddrkar) for the accused,

Starling (with him Rdo Sdheb Visudev J, Kirvtikar, Govern-
ment Pleader) for the Crown.

The following authorities were referred to in argument ; —

Bmpress v. Rdm PartébV; Nilmony Poddar v, Queen-
Empress®; Queen-Empress v, Bisheshar®; Queen.E’mpress V.

M 1. Lo R, 6 AlL, 121, @ L L R., 16 Calo,, 442,
&) I L R,, 9 AlL, 645,
P 14559
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Sakhdrdm Bhau®; Ferasat v. Queen-Empress®; Reg. v. Tukaya®,
Queen-Finpress v, Dungar Singh®;  Queen-Empress v. Rém,
Sarup®,

The ease was argued before a Division Bench composed of
Jardine and Telang, JJ., who made the following reference to
a Full Bench,

JARDINE, J..—This appeal has been fully argued; and we see
no reason to differ with the view of the facts taken by the Joint
Sessions Judge and the Assessors. The defence of alili has
not been made out. The object for which the prisoners assem-
bled was unlawiul. This was to enforce a right, or supposed
right, to take earth from a dry tank by a show of force: and,
as the Joint Sessions Judge vemarks, it is inimaterial, in poing
of law, whether the right existed or not—Ganouri Lal Das v,
Queen-Empiess ¢ They have all been rightly convicted of
rvioting, and the prisoners Now. 1, 5 and 9, who had swords, and
No. 10, who shot an arrow, under section 148 of the Penal Code,
One man, Pattar Nathu, was killed by a person not yet arrested :
the witnesses Sona and Mundas, (exhibits 17 and 30), each had
bones fractured, and Gaman and Jhéla (exhibits 19 and 22) re-
ceived wounds said by the hospital assistant to be dangerous to
life. The murder of Pattar is found by the Judge to he the act
of one man, and not done in pursuance of the common ohject of
the rioters. The other four persons above mentioned réceived
injurics which are grievous hurts: and as some of them were
caused by swords, and all of the prisoners were rightly held
guilty of them under section 149 of the Penal Code, they were
all rightly convicted under seetion 326.

They were not specifically charged with causing any of these
different hurts, nor were those of the prisoners, who are alleged
to have caused these different hurts, specifically charged with so
doing, although there is evidence as to how, and by whom, these
different hurts were caused, as also regarding other hurts, not
grievous, caused to other persons by these rioters. No objection

@ 1. L. R., 10 Bom., 493. ‘) L L. R., 7 AlL, 29,

@ L L. R, 19 Cale., 105._ & Ibid., 757,
) I, T R., 1 Bom,, 214 () L L. R., 18 Calc., 206,
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has heen made that the prisoners have been prejudiced, nor has 1802
any objection on matbter of law been taken to the convietions. QUEEN-
- . . Earpriss
The committing Magistrate and the Joint Sessions Judge appear e
Bixa

to have assumed that as section 149 applied to the case, it was it

unnecessary to put specifications into the charge. '
But, as regards the sentences passed, Mr. Chitgupi, as couusel

for the appellants, urged that although a sentence under section

326 of the Penal Code is legal, and one wnder section: 147 or 148

is legal, on the Judge’s view of the facts, it was illegal to pass

sentences on thesame porson under both section 326 and sect-

ion 147 or 148, This procedure, he argued, is contrary to sect-

ion 71 as interpreted in the case of Bmpress v. Rdm Parigh o

and by the majority of the I'ull Benchin Nilmony Podduxr

v. Queen-Empress ? . My, Starling, who appeared for the

Crown, cited Queen-Empress v. Disheshar @ and Ferast v,

Queen-Empress . He also veferved to  Quecn-Bmpress v.

Salhdrim Bhiaw @, During the hearing the Court rcferred to

the following cases :— Regina v. Tulaye O, Queen-Empress v,

Dungar Singl @, Queen-Empress v. Rdm  Serup ™ and In

the matter of the petition of Kdli oy and others v. The Queen-

Dmpress™

~In the case before us, the total punishient inflicted on cach

prisoner is less thanthe maximum which may be imposed un.

der section 320, We have now to consider the decisions above

mentioned. In Rdm Partab’s case, Straight, J., noticed that

there was no evidence that the. prisoners individually inflicted

grievous hurt upon any person, and he says it is only by pray.

ing in aid the provisions of section 14 of the Indian Penal Code

that he can be held responsible for the injuries inflicted on the

parties assaulted by the other members of the unlawtul assembly

with which he was associated.”” e held the sentence for the

lLurt under section 325 legal, but considered that the prisoncr

was made statutably responsible for the hurt inflicted by another

® L. L. R, 10 Bom., 403.

© I 1. R, 1 Bom., 244,

M L L. R, 7 All, 20,

& L LR, 7 ALL, 757

™ L L. I, 16 Cale., 7335,

@ I, L. R., 6 AlL, 121
@ I L. R., 16 Cale., 442,
() I, L. B, 9 AL, G645,
@ I L, R,, 19 Cale., 105,
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man’s hand, under section 149, as the prisoner was at the time '
“member| of the unlawful assembly.” But as membership of the
unlawful assembly enters into the definition of rioting, he held
the sentenge under section 147 for rioting to be illegal, although
the total pﬁlishnmnb did not exceed the maximum under section -
325.

In Queen-Empress v. Dungar Singh ©, Mr. Justice Brodhurst
disserited eﬁguéirely from these views, and pointed out that they
were contrary to the previous decisions and the practice. After
reviewing the differences between section 454 of the Criminal
Procedure Code of 1872 and section 235 of the Code of 1882,
thes effect of section 35 thereof and the amcndment wade in see-
tion 71 of the Penal Code, that learned Judge observed at page
34  The effence of rioting and the offences of voluntaxily eans-
ing burt and voluntarily causing grievous hurt, each of the two
latter offences being committed against a different person, are
all distinet offences. The offence of voluntarily causing hurt or
of voluntarily causing grievous hurt obviously can be committed
without the commission of the offence of rioting, and, in like
manner, rioting can be committed without the commission of the
two other mentioned offences.” He heldalso that the prisoner
might receive the cwmnalative sentences, the various maximum
imprisonments as awardable under each of the sections 148, 323
and 326, the offence against the public tranquillity in rioting
being different in kind from the injuries intlicted on individuals,
He notieed that the word “ punished ” had been omitted from
section 235 of the Criminal Procedure Code, and adopted the
reasoning of Mr. Mayne that the rules about assessment of
punishment are now to be sought in section 71 of the Penal.
Code. The same view hasbeen adopted by this High Court in
Queen-Bmpress v Sakhardam Bldu @, which case has been fol-
lowed here ever since and accepted by two other High Courts®,
Asone of the Judges in that case, I would express my opinion
that it supports the view of Brodhurst, J., although it is to
be noticed that illustration G, which allows separate convie-
tions under sections 147, 325 and 142 of the Penal Code, is,

@ 1. T R., 7 Al,, 29 © 1. L. R, 10 Bom, 403,
) 1 L. R, 10 AlL, 146, and L-Ls R, 12 Mad., 36,
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in Loil the Procedure Codes of 1872 and 1882, an illustration of
the first paragraph of section 454 of the one and section 235 of
the other.

Tun Queen-Empress v. Ldm Sirup @, where the separate con-
vietions under sections 147 and 325 did nof, when combined,
exceed the maximum under either, Brodhurst, J., adhered to his
opinion in the earlier case. The majority of the Bgnch (Pethe-
vam, O.d., Straight and Tyrell, JJ.) allowed the sentences to
stand, distingnishing the case from that of Rdm Partdbon the
ground that the hurt committed by the sentenced prisoner with
his own hands was a distinet offence, “ separate from and independ-
ent of the offence of riot, which was alrcady completed. The
fact of the riot was not an essential portion of the cvidencencees-
sary to establish their legal responsibility vnder section 825 of
the Penal Code.”

In Queen-Empress v. Bisheshar @ decided by Sir J. Edge,
C. J., and Brodhurst, J., the whole subject is discussed by
the Chief Justice. The case is very like the present, and the
total sentences under sections 147 and 325 were within the
wmaximum of section 325. They were held to be legal The
Court considered that section 71 did not apply. The judgment
seems 1o hold, as I do, that in Rdm Partdb’s case, Straight, J.,
treated the word “ punishment ” in scetion 71 as equivalent to
“ sentence.”” The Chief Justice points out that the Legislature
does not use the word “ sentence.” Alluding to the illustra-
tions to section 285 of the Procedure Code, he remarks : *° There
would be little usc in inquiring into and convicting an aceused
person of two offences if he could be legally sentenced for one
only.” He mentions that Begina v. Tukdya © has a bearing
on the case. Iven if section 71 of the Penal Code were appli-
cable, the total punishment being within the Ihmit allowed was
legal, as has been wurged in the present case by Mz, Starling.
But Sir John Edge holds that section 71 dees not apply at all,
seeing that section 149 does not, in his opinion, create any offence,
but is, like section 34, merely declara’cory of a principle of the

common law of England, and differs in principle from sectig

) L. L. R., 7 All, 757, @ 1. L. R,; 9 All,, 645,
® 1. L, T, 1 Bom,, 214,
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396, relating to dacoity with murder, which does create a sub-
stantive and distinct offence. Compare section 114 with the
reasons for the doctrine given in Plowden’s Reports, p. 97. The
strong inelination of my opinion is to Sir John Edge's view.
Section 149 follows Lord Holt’s judgment in Plummer’s case,
reported in Kelynge and discussed in Foster’s Crown Law, 853,
Also Mz, Justice Foster’s charge at the trial of William Jackson,
18 HowelPs State Trials, 1069,

I am of opinion that, if we follow Sir John Edge and Brod-
hurst J.’s views of the law, we must hold that the words about
punishment in section 71 are not equivalent to directions about
mere sentences ; that seetion 71 is not applicable, and that, even
if it does apply, the punishments inflicted are below the maxi-
mum, and, therefore, legal. Ihave found no reported decision of
this Court, hut in Criminal Appeal, No. 217 of 1859 ®, Scott and
Candy, JJ., followed Rdm Pertdb’s case and reversed a sentence
for rioting, although the total punishment was within the limit
allowed for the hurt. No Madras case has been eited.

It remains to consider the decisions at Calcutta. In Lole
NGth Sarkdi’s case @, Tottenham and Ghose, JJ., held that see-
tion 71 did not apply. There the several hurts had Leen inflict-
ed in the riot, and the convictions were under section 148,
section 924 read with section 149, and section 824 for hurt caused
by a particular prisoner. The aggregate punishment of the
appellants exceeded the limits of section 324 and section 148.
The separate sentences were upheld, following Queen-Empress
v. Dungar Singh. At page 358 the learned Judges say —

« Tt seems to wus that the present case does not come within
the purview of section 71. The offences, of which the prisoners
have been convieted, ave distinet: (1) rioting armed with deadly
weapons ; (2)voluntarily causing hurt with a dangerous weapon
to Kamala Kant Poddar ; (3) a similar offence with regard to
Joydhur,

“The several acts, in support of which the prisoners were
«harged, do not, in combination, form any other offence defined

k “riminal Ruling 63 of 21st Nov. 1889, Col. 154 of Rancholdlal’s Criminal

@ L L. B,11 Calc., 349,
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by any law with which we are acquainted ; nor do they fulfll anff
obher condition of section 71, which would protect the accused
from more than one punishment, or limit the severity of the
sentence possed upon them.

« If it had been found that the causing of hurt was the foree
or violence which alone constituted the rioting in the present
case, then we should be prepared to hold that the prisoners
could not be punished both for causing hurt and for rioting.
But the facts of the case do not warrant such a finding ; for riot-
ing was heing committed before the hurts were inflicted on the
two men wounded.

“ We note that the view of the law which we have taken
was adopted by the High Court at Allahabad in the recent case
of Quecn-Empress v, Dungar Singh.”

In Nilmony Poddar v.Queen~Empress O, the appellants were
sentenced under scetion 148 to three years’ imprisonment and
under section 824 coupled with section 149 to one year. The
aggregate thus exceeded the limit of either section, They had
not by their own hands caused any hurt. The majority of the
Full Beneh (Petheram, C. J., Mitter, Prinsep and Wilson, JJ.,)
followed Rdm Partd’s case, and held that paragraph 1 of section
71 applied, and seb aside the sentences of one year. They appear
to treat section 149 as an ingredient in the offence punished
by section 324 coupled with section 149, The case of Queen-
Ewmgpress v. Bishoshar does not appear to have been brought to the
notice of the Court. Tottenham, J., differed from his colleagues
and held that section 149 did not make a divisible part of the
offence under seetion 824, and that it did not define or make
punishable any specific offence. He evidently treats section
- 149 as a mere declaration of a dochrine of law or legal prineiple,

In Mohur Bir's case ®, one prisoner, Kali Roy, had been
senbenced under sections 147 and 828 to a punishment higher
than either scction provides. The Court (Trevelyan and Bever-
ley, JJ.) upheld the sentences on the authority of Rem Sarup’s
case, as the prisoners had individually committed the hurts,

@ L LRy 16 Cale., 442, ™ L LR, 16 Cale,, 725,
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The latest case is Ferasat v. Queen-Empress® decided by .
Beverley and Ameer Ali, JJ.  The report is not very clear, and
there is no mention of section 149. What is said at pages 110
and 111 seems to show that the prisoners sentenced under sections
148 and and 332 to a punishment exceeding the maszminm
provided for either offence had individually committed the hurt.
The Court held that scetion 71 had no application, and that
the sentences were legal. The ruling follows Rdm Partdb’s case
in holding that separate sentences may be passed for rioting
and hurt when the person sentenced did individually commit the
hurt. Tt follows Loke Ndtl’s case in holding that in such a
case the minimum aggregate provided by section 71is not an
obligatory minimum. ' '

The result of the decisions seems to be as follows:—Sir J,
Edge, C. J., Brodhurst, Tottenham and Ghose, JJ., considered that
rioting and hurt are distinet offences; that it is immaterial whe-
ther section 149 is called in or not, and section 71 does not apply
at all either to prohibit two separate sentences or to impog\g a
minimum on the total of punishment. The cases are Dungdn
Singl’s, Bisheshar’s and Loke Nath’s.

Mr. Justice Straight in Rdm Partdb’s case went the length™
of holding separate sentences illegal when the conviction for
hurt depended on section 149,%even though the minimum punish-
ment allowed by section 71 had not been exceeded. No other
reported case has gone so far. :

Sir C. Petheram, C.J., Straight, Tyrell, Mitter, Prinsep and
Wilson, Jd., limit the application of Rdm Serup’s case to cases
where section 149 has to be called in, and do not apply section 71
to the prisoner, who, during the riot, has himself committed the
hurt. The cases are those of Ram Sarup and Nilmony. Trevel-
yan, Beverley and Ameer Ali, JJ., agree in the non-applica-
tion of section 71 where the rioter sentenced has himself
inflicted the hurt, See Mohur Mir’s and Ferasat’s cases.

In Lole Nath's case, a view of the law is stated as follows :—
« ¢ it had been found that the causing of hurt was the foree or
violence which alone constituted the rioting in the present case,

(1, L. &, 19 Cale., 105,
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then we should be prepared to hold that the prisoners could not
be punished both for causing hurt and for rioting. Bub the facts
of the case do not warrant such a finding ; for rioting was being
committed before the hurts were inflicked on the two men
wounded.”” This proposition is not assented to in Holur Mir's
case and is distinetly dissented from by Sir John Edge at page
651 of the report, I. L. R., 9 All,, in Disheshar’s case for rea-
sons which at present commend themselves to me. I do not
think it necessary to consider the proposition in determining the
present ease, as it has not been put forward as a defence for any
of the prisomers. Neither has it Dheen argued. T would add,
however, that force and violence have not the same meaning as,
and are not commensurate with, the word “ hurt” in the Indian
Penal Code, and that probably the burden of proving a fact
exempting, from ordinary punishment, an accused person guilty
of both riot and hurt,—I mean a fact bringing the ecase within
gection 71, assuming that section to apply,—would lie on the
accused person under section 105 of the Kvidence Act.

The inclination of my opivion is to hold that the words in
section 71 of the Penal Code about punishment are not equiva-
lent to prohibitions of separate sentences: that section 71 does
not apply at all either to forbid two sentences, one for the hurt
and one for the riot, or torequire that the total punishment shall
not exceed the maximum of one offence : that it matters not in
this regard whether the prisoner did the hurt with his own
hand, or is found guilty by applying the doctrine of section 149,

But as learned Judges in the High Courts at Caleutta and
Allahabad have differed in their views of the law, and the ques-
tions are of great importance and frequently oeeur in cases like

_the present, T think we should refer the following points of law
to a Tull Bench before we determine the appeal :—

1, Whether where the prisoner is convicted of rioting and
of hurt, and the conviction for hurt depends on the application
of section 149 of the Indian Penal Code, it is illegal to pass two

. sentences, one for rioting and one for hurt ?
2. Whether in such a case the two sentences are legal, pro-
vided the total punishment does not exceed the limit which the

Cowrt might pass for any one of the offences?
B 1455--10+
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The  latest case is Ferasat v. Queen-Empress?h) decided by

' Beverley and Ameer Ali, JJ. The report is not very clear, and

there is no mention of section 149, What is said at pages 110
and 111 seems to show that the prisoners sentenced under sections
148 and and 332 to a punishment exceeding the maxmium
provided for either offence had individually committed the hurt,
The Court held that section 71 had no application, and that
the sentences were legal, The ruling follows Rdm Partdb’s case
in holding that separate sentences may be passed for rioting
and hurt when the person sentenced did individually commit the
huvt, 1t follows Loke Ndth’s cuse in holding that in such g
case the minimum aggregate plovn]ed by section 71 is not an
obligatory minimumn.

The result of the decisions seems to be as follows:—Sir J,
Edge, C. J., Brodhurst, Tottenham and Ghose, JJ., considered that
rioting and hurt are distinct offences; that it is immaterial whe-
ther section 149 is calledin or not, and section 71 docs not apply
at all either to prohibit two separate scntences or to impose a -
minimum on the total of punishment. The cases are Dungar
Singh's, Bisheshar’s and Loke N4th’s,

Mr. Justice Straight in Rdm Partdl’s case went the length-
of holding separate sentences illegal when the convietion for
hurt depended on section 149,%even though the minimum punish-
ment allowed by section 71 had not been exceeded. No other
reported case has gone so far.

Bir C. Petheram, C.J., Straight, Tyrell, Mitter, Prinsep and
Wilson, JJ., limit the application of Rdm Surup’s case to cases
where section 149 has to be called in, and do not apply section 7.
to the prisoner, who, during the riot, has himself committed the
hurt. The cases are those of Rém Sarup and Nilmony. Trevel-
yan, Beverley and Ameer Ali, JJ., agree in the non-applica- -
tion of section 71 where the rioter sentenced has Limself
inflicted the hurt, See Mohur Mir’s and Ferasal's cases. ,

In Loke NGtl’s case, a view of the law is stated as follows :—
«1f it had been found that the causing of hurt was the force or
violence which alone constituted the rioting in the present case,

(M) I. L R, 19 Cale., 105,
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then we should be prepared to hold that the prisoners could not
be punished both for causing hurt and for rioting. Bub the facts
of the case do not warrant such a finding ; for rioting was being
committed before the hurts were inflicbed on the two men
wounded.” This proposition is not assented to in Molus Air’s
case and is distinctly dissented from by Sir John Edge at page
G31 of the report, I. L. R., 9 All,, in Disheshar’s case for rea-
sons which at present commend themselves to me. I donot
think it necessary to consider the proposition in determining the
present case, as it has not been put forward as a defence for any
of the prisoners. Neither has it heen argued. T would add,
however, that foree and violence have not the same meaning as,
and are nob commensurate with, the word “ hurt” in the Indian
Penal Code, and that probably the burden of proving a fact
exempting, from ordinary punishment, an accused person guilty
of both riot and hurt,—I mean a fact bringing the case within
section 71, assuming that seetion to apply,—would lie on the
accused person under section 105 of the Evidence Act.

The inclination of my opinion is to hold that the words in
section 71 of the Penal Code about punishment are not equiva-
lent to prohibitions of separate sentences: that section 71 does
not apply at all either to forbid two sentences, one for the hurt
and one for the riot, or torequire that the total punishment shall
not exceed the maximum of one offence : that it mabters not in
this regard whether the prisoner did the hurt with his own
hand, or is found guilty by applying the doctrine of section 149,

But as learned Judges in the High Courts at Caleutta and
Allahabad have differed in their views of the law, and the ques-
tions are of great importance and frequently occur in cases like
the present, I think we should refer the following points of law
to a Full Bench before we determine the appeal :—

1. Whether where the prisoner is convieted of rioting and
of hurt, and the conviction for hurt depends on the application
of section 149 of the Indian Penal Code, it is illegal to pass two
sentences, one for rioting and one for hurt 2

2. Whether in such a case the two sentences are legal, pro-
vided the total punishment does not exceed the limit which the

Cowrt might pass for any one of the offences?
B 140510+
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3. Whether the two sentences are legal where the prisoner
sentenced is proved to have himself caused the hurt ?

4. Whether in such a case the total punishment can legally
excoed the limit which the Court might pass for any one of the
offences ?

TELANG, J.:—TI concur in the proposed reference to a Full
Bench.

The judgment of the Full Bench (Sargent, C. J., Parsons and
Telang, JJ.) was delivered by

SarcexT, C. J,:—~We think that the first question should be
answered in the negative and the third in the affirmative. This
is quite independent of the question whether the case assumed
by the first question falls under section 71 of the Penal Code, as
we agree in the view taken by Mr. Mayne, at page 44 of his
Commnientaries on the Penal Code, of the combined effeet of section
71 of the Penal Code and section 235 of the Criminal Procedure
Code, iz, that the assessment of punishment is to be found in
the former section in cases falling withinit ; but the latter deter-
mines the procedure quite independent of it, and this Court has
alrcady ruled that, in case of separate convictions for two distinet
offences in the same case, the proper course is to pass o separate
sentence for each offence®,

With respect to the sccond and fourth questions, they turn
upon the meaning to be given to section 71 of the Penal
Code. As toquestion 2, it can only be answered in the
affirmative, whether section 71 of the Penal Code be thought
applicable to the case as was held hy the Allahabad High
Court in Kmpress v. Bdm Partdl® and the Caleutta High Courk
in Nilmony Poddur v. Queen-Empress™ or not applicable as was
held by Sir John Edge, C. J., in Queen-Bmpress v. Bisheshar®,
Question 4 must be answered in the affivmative, We acree in
the decision in Queen-LEmpress v. Rdam Sarup®, 7

(U Cr. Bul, No. 17, dated 28th Mayd 2, (3 “ale,, 442
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