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I tlic view wo have taken of the facts it is imiiecessary to con-
sider the question how far the District Judge’s order in this case fell
within the scope of the provisions of the Guardians and Wards Act,
VIl of 1800. Mr. Goverclhanram referred to scetion 43 as au-
thorizing the orders of the District Judge, but that scction, which
provides for orders regulating the conduct or proceedings of a
guardian, must necessarily be read along with and in relation to
the sections in which aro laid down the duties of a guardian of
the person of a minor—sections 24 to 26. These provide only
for the support, health and education and advancement of a
minor. It is true that besides the specific objects above named
there is a general reference to “ all such matters as the law to
which the minor is subject requires.”» Whether the marriage of
a minor child at or before nine years can be regarded as falling
within the scope of these general words, especially when the mar-
riage of a minor female terminates the powers of the gnardian of
the person (scction 41), is, we think, doubtful. It is, however,
unnecessary to consider further this view of the question. For the
reasons stated above, wo reverse the order of the District Judge,
and dismiss the application. Eespondent to bear all costs.

Order reversed.

APPELLATE CIVIL,

Before Sir C. Farran, Cldef Jtisttcc, and Mr. Justice Thskmj.
SHANKAE, PLAUITIFI?, V.M UKTA, Dependant.*

Acminl slated or adjusted (“ruzuUidtiiy—Cause of action— Such account only evi-
dence of the existing debt, not itself afresh contract onmMoh a suit le IrouoM
—Interest—Ddmdupat—Praotioe—Proeedure,

111 June, 1883, tho plaiutiff's fathor'advauced a loan to the defendant at
coiTipound interest. The account of this debt with interest was adjusted and
signed from time to time. In June, 1893, it Avas adjusted and signed, the

amount found due being Ris. 28-8-0. In Tebruaiy, 1896, the plaintiff sued to

rccover this amount.

Rcld, that the account {mzukhdta) was merely an acknowledgment of the

cbt and of tho corroctness of tho caloixlation of interest upon it.

* Civil Rcfoveuce, No. 7 of 1896.
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ITdil, also, tluit ilio DPliiinUJT was not untitlocl to ti-eat tlio ainoiint so found
lirinoijml and to claim iutcrost N\m\ it. = The debt to bo sued on was tbo

aiaonnt ori},nnlilly advaiiocd, and the iutoroat rooovorablo was limited Ity that
iuaonnt according to the i-ulo of (Iduulupai,

By Knglish law an aecount stated (50uld ho siiod on as imjilying a promise to
Day. JVruiLirly lliis was the nilo also in Bombay (as shown by tho earliov
caHos) where tho aooouui Aves si*Niiod. ] f, howovor, it Aresnot signed, it could not
he Huod cm an a new contract. Tbo l.ndian Linutatiun Act required an aekmnv-
ledgmont nr admission d_ a debt to 1)0 signed ; and an iidmission not made in tho
niliun*;i' pre.scriljed 1>y law (ic. signed) for iho purpose oC ijrevcnting a dobt from
hueoniing kirred dooK nut imply a promiao to ])ay it if it shoidd hoconio barred.

Aei'ording, lujwovi'r, to tlio lalor autlioriLiofi an arcouut stated or adjusted
{ncukkt'la) cannot bo .sued on as a fronli (.'ontracl. 'I'lie suit must bo brought in
renpect of tho origimvUransai'tion, and tho HubfiC(iuent Htatod or adjusted accounts
{nc”ukha'ia) arc only ovidniicc of tho debt arising from thoni, and SOIYO to prevent
the operation of tbo Act of Limitation.

Hivi'MinINCK by Rao Sulicb Daiuoclar Govind Gliarpiire”™ Subordi-
nate Judge oi' Mdlo<4aoii in the Nfisik Di,strict, under .section 617
of the Civil Procedure Code (Act'XIV of 1882).

Suit on au account stated. The defendant was the widow of
one Sauknij who iu Juno, 1883, had borrowed certain juari from
tho plaintiffs father. The account (;niz/dMla) of this loan with
compound interest Was made up fi'oni time to time. Tho last
account stated {fuaulclidta), was dated the 13th Marcli, 1893, and
.showed a balance of Rs. 28-8-0 due to tho plaintiff. On the 15th
Pebruary, 1890"tho plaintiff demanded payment, but the defend-
ant refu.sed to pay. Tho plaintiff, therefore, brought this suit,
clainnng Hs. 29 due upon tlic account.

The account was duly signed by Sankra, and the material
part of it wa.s as follow.s

“ The IOlli of Falguu Vadya—own liandwriting.

“ 28i on making an account of tbo last I-ha'ta tho amount found d\io for prin-
I'ipal togotber with interest ia Ek. 28i, in loiters twcnty-oigbt and a half. Tho
intorost payablo on this is Ee. 1 per cont. por month.

“ 1 admit this to bo con'oct. Tho handwriting ol Damodhar Narayan Mam-
vitdkar, inhabitant of Yedalgav.

“ Signature across a rocoipt istauip of Bankra vaiad Bhawani |'atii—my own
handwriting."
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As the suit was a small caiisc suit in which tliere was no ap-
peal, tlie Subordinate Judge througli tlie District Judge of Na.sik
referred the following questions to the High Court;—

(1) Is the mziihhdla sufficient evidence of tho promise alleged
by plaintiff ?
(2) Can a suit lie on such promise ?

(3) Is plaintiff entitled to treat Rs. 2S-8 as principal for tho
rule of dcmdu”at ?

Maliadev B. Ghaiihal {amicus curia}), for the plaintiffW e
contend that a suit lies upon this stated account. It is duly
signed and admits the amount with interest to be payable”™ and
implies a promise to pay.

'Farran, C. J.:—The question is whether a mere signed
statement of account sets aside tlie rule of ddmclupat and be-
comes itself a sufficient basis of suit. Is it not merely an acknow-
ledgment which, being signed, keeps alive the original debt under
section 19 of the Limitation Act (XV of 1877) ?]

We submit that it contains a stipulation to pny interest on
the amount found due, and that implies a promise to pay the
whole amount of the khdta as principal— Trihhouan v. Amind”
VishiavY, Dalpat’¥Vv, Jodharaj w liaghavfjir'~K It is, therefore,
not a mere acknowledgment, but a new contract upon which a
suit lies.

VasNidev G. Bhandarhar {amicus curi(c), for the defendant:—
The Tmuhhata in question is merely an account stated, upon
which no suit can I)c brought. It is merely an aclmowledg-
ment of a debt already existing. It keeps alive that debt and
enal)lcs the plaintiff to suefor it> but lie cannot sueupon  tho
account stated as on afresh contract. The in'omiso to pay
interest, if, there is one, is a promise without consideration.
Where there are cross demands in the account, the setting olF
of the items against eacli other constitutes a consideration; but
where, as here, there is only one item, there is no considera-
tion—Bamodarv. l)cevji<> \Umedchand v. J3nlaMdas¥>i Midchand

a) I. L. 11, 9 Bom., 510. @ p. 1893 p. 18.

m P. T, 1890, p. 9. al) P. J., 1890, p. 311.
(i) 5 Bom, 1J. C. Kep.; IG (0. o, j,).
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V. Girdhme™\  Jlar/jopai, v. AOdnP'; Amriilal v. ManiUal™\
Nah(Vii/jai V.

Paiuun, 0. J.:--W o liavn been nmcli assisted in this case hy
tlic loarnod ploudorH, who, as aiiuci ciirio’, argued the reference.
Ai'toi' referring’ to tho nnnioroiw decisions which bear upon the
gneation wliich liaa boon sul)mitted to iis, wc cannot say that wo
Icel no doubt as to tlio answer whicli we should give to the
(lilestioTi, tliongh wo tluiik tliat the >7ul)ordiuate Judge Avonhl
have been sul'o in following the latcist authorities iu this Court.

Under Englisli lawj an account stated, even though it amount
to nothing more than the totalling up of the items of an account
and adding intort"st and acknowledging their eorrc,ctness (which
a simple ruznkh/tht usually consists iu) could have been directly
sued on. “ Tho claim upou an account stated lies where there
is an absolute ucknowh.nlgineut uiade by tho d(vfendant to tho
Dlaii»tiir of a del it duo from him to tliw™ |tlaintiir and payable at
tlie tiino of action brought.” S(‘e Hullen and L<'ako”s Pleadings,
Vol. 1, ]). IWg, 'I'th Ed. where nunu-rous authoritios are
citcd in supiiort of that view including V. ~AN
account stated nlonn is not conclusive Itetweon tho parties, but
the debts respecting which it was stnited may l)o exauiined”
(Bullcn and Louke, Vol. I, p. 'U), aud it may be sliown that the
debt in respcct of which tho account is stated is not due. These
are, however, in the nature of defences to tlui action. If no
defence is established, on mere proof of the defendaut”s hand-
writing on the acknowledgment, the ])laiutiir would be entitled
to recover— JUU'Kk v. l[arRI""\

This law was adopted on the Original Side of tho High Court
in 1Jincdchand v. Jhilakuhu™, and it was assumed in Dhomlu
V. 'NA(I'i/(tn™K - Where, however, such an acknowledgment was
oral or unsigned”™ the provisions of tlio Liujitation Act rendered
it inoperative as an exception to the plea of limitation; ami
when that Act intervened, such an acknowledgment could not

bo directly sued upou as a new contract. “ Au admission of a
0 8 Bom. Il. C. llep., G(Ae. J) (« 1. L. K., 7 B-.m,, *IM.
(@ 0 Bom. Il. C. Rep., 429. eLi., 10.P., 297
0) 10 Boiu. Il. C. Hop., 370, (*5Bum. H. C. Uep, 10 (0. e, .i)

™ 1 lnd., p. 47.
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debt doiibfcleas™ (say« Molvill, J.) implies iu law a promise to
pay ifc; but an admission not made in the manner which the law
prescribes for the purpose of preventing n dobt from becoming
barred by time, does not at all imply a promise to pay such debt
if ift should become barred by time —Mnlcdimd Y. Girdhar"\
Accordingly in a long series of decisions—Harrjopal v. ;
AmriUal v. ManiUa’"» llanmanlmal v. Rambah(ii™= Eamji v.
Dliama™ Na/ianihai v. Nathi \ Ckowhu Ilimutlal v,
Choivhi Achruilal™”--ib was held tliat an unsigned acknowledg-
ment could not form the basis of a suit when the statute inter-
vened, nor could a signed acknowledgment be sued upon if niadc
in respect of a time-barred dobt, unless it coiilained an express
promise to pay. Throughout this series, tlie judgments for the
most part still recognize the principle that from an acknowledg-
ment of a debt the law implies a promise to pay ift. The prin-
ciple is stated with great terseness and lucidity by Melvill, J.,
in Ar/irUlal v. Maniklal \ <The entry is nothing more than
an acknowledgment of an existing debt from which the law
implies a contract or promise. The consideration for the contract
is expressed in writing, but not the contract itself. The entry is
not a contract in writing, but a writing from whicli an unwritten

contract may be inferred.”

[f the authorities stopped there, wo should have no difficulty in
applying the English law and holding that rnznkhdta or afljust-
ment of an account could bo sued on asan account stated-'~
where the Limitation Act did not impose a bar to that being

done.

11 MaUuir v. Krislimshd™' the Court intimated an opinion

that "the IcMta” (which in tliat case seems to have been in the
nature of a riirAilchdta) might sernv*e as evidence of the existence
of thatdebt (tlie debt sued for) although not as the basis of

In Trihhovan v. there does not appear to have been any
guestion of limitation. The Subordinate .Tadge referred tiu?.

(1) 8 Bom. Il. C. Rop., G(A (0 l. L. 11, GBom., 6S3.
(@ 9Bom. U. C. Uep., 42). U'l. L. Il, 7 Bira, 4ildi
1310 p. M1, L R, 8Bom., 101.
‘“DI. L, 11, 3 Bom,, li»S, (8) P. J. for 18S3, p, Y.

(1. li. n.,’) om, 51C.
iJ2184-7
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question wliother tlie suit nould bo bronglit on a nizuhhataj
being ol* opinion that it could not, as it was not an account
stated ” within the narrowov and niovo accurate dcfmition of that
oxpvcssion. Tlie Court expressed its 0])inion that the Subordi-
nate Judge was right in treatit)g the kluUa in ([uestion as a mere
acknowlodginont, from which it would appear that they thought
the Subordinate Judge was also right in holding that the suit
could not be basotl upon it. Tim Judges, liow(;ver, pass that
point over. In Goviml v. Dowchand™™ it was hold by tlio Court;
(Sargentj C. J., and Nanabliai llaridas, J.), iu second appeal that
the acknowledgment in the hhditL put in evidonco in that case
could not bo made the basis of a suit, though it could servo
ovidenco of the oxistenc(’ of adebt. The snnio view was expressod
by Birdwood and Par.sons, JJ., in Nasarvau/i v. Gangadaa”N*
following the al)ovo decision and following also Vishnav v.
to the same elTect. In Vamodnr v. the learned
Judges (Sargent, C.»L, and Candy, J.) also express thenusclvos to
the effect that tho mere exibtence of a rn::ukhuln, is not, unsup-
ported by evidence of a conteiuporaneouH oral contract founded
on consideration, aulllcicnt to fm’in the bnsis of a fresli contract.
'I'ne caso of Jodharitj v, Puitjhuvgh™” is not perhaps altogether
consistent with tho above, but ilio circunistances of tho caso were
peculiar, and tho Court did not oonsidt'r that the above authori-
ties applied to it. Thero is thus, we consider, a strong current
of later authorities to the olTcct that a ruzjU'/nUa cannot form the
basis of suit, but that, tlie original transactions forming the basis
of tho suit, tho sub.se<juont niQjikhdtas are only evidence of tho
debt duo eerving to prevent the operation of tho statute of limita-
tion. No reasons arc assigned by tin* Courts for tho view which
tlioy have adopted in opposition to tho view that a is
an unerpiivocal admission of a <lebt, from which tho law implies
a promise to pay, and thus (cxcepi for limitation purposes) con-
tains in itself all tho requisites of a valid contract which can
form the immediato basis of a suit. Tho decisions aro possibly
baeed on tho provisions of flection 50 of tho Civil I'rocedure
Code, which apparently contemplates that tho iMaintiff should

(1) p. J. fov 1888, p. 12, @ w .r. i\r 18iH), p. 9.
(@ P. J. for 1801, p. 102. ¢ r. J. for 1890, p. 314.
@)\ .1 f.r JS03, p. 48.
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state his original cause of action and treat acknowledgments of
ifc as exceptions taking tlie ease out of tlio range of the limitation
law. Howovor tliat may be, wo thiuk that tho wm.uthorities ai'O
KO numerous and uniform as to prevent us from following tho
technical English law wupon this subject. It i« also, wc think,
clear that, having regard to the rulations between capitalists and
borrowers in the mofussil, tho rule laid down by these decisions
is more likely to result in doiug justice between tho parties than

would be the opposite rule.

Turning to the rvLzukk&ta in this case it is, as translated by

our Court Interpreter, as follows :—

“ Creditor Sluinkar Eamkrislma Shot Waui, a miuor, by his guardian hifl
inothor Bhagirthibai lcom Eamkrisinia Shot I\ldlegaokur.

" Tlio khdta ol; Saukra valad Bhiwaui Patil, iuhahitanfc of inouja Ohandanpttri
at present at Milegav. The IOtli of ralgnuYarlya Sbak 1811. Tho 13th of

March 1893.

Cr. lis. Dr. lie.
7. The 2nd of Joshta Shiidh Shak Tho 10th of Palgun Vadya—own
1816. handwriting.

28i On making an account of tho last
I'lidta tho amount found due
for principal together with
intorost is Es. 285, in letters
twonty-eight and a half. Tho
intorost payable on this Ts Ko. 1
per cent, pox month.

I admit this to bo corroct. Tho
handwriting of Damodhar
Narayan Mamvadkar, inhabit-
ant of Yedalgav.

Signature across a lecoipt stamp of Saukra
valad Bhawani Patil—my own hand'
mwriting."

W e think that the admission or agreement that the statement
is correct refers to the whole entry and is not an agreement as to
the interest alone and a promise to pay it at f per cent. In this
view the ruzukhaH in this case presents no peculiar feature and
is an acknowledgment of the correctness of the calculation and of

the rate of interest and nothing more.
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The ii'aiifciaction, tlieroforo, amounts to this, There wats an
origiuul debt advanced on (as the ru..u/cJidtajt show) compound
interest, and the sum now duo ut the foot of tho account ia Rs. 28J.
How much of this due for prin'sipal and how much for interest
is a mutter of calcuhition, but tho intercfib recoverable by suit
is limited by tho amount of principal originally advanced. Thie
decision is in ftccord with that in Motllul v. Skivram (Second
Appeal No. of 1894) not reported.

Tho iir.st and second questions should bo answered in tho ne-
gative, the third also in the negative, the amount of interest
recoTcrablo by tho plaintid’being limited by tho principal amount

duo on tho original transactions.

Order nmrAImjlij,

APPEL]ATE CIVIL,

tSit 0. Fari'uii; Kt., GhitfJusth', and Mr. JuHice Ifo-HkIni/-

IJALKRISIINA INDKA13H AN (ojtitHMAI. Dui'UMjam’), Ai-plhjant, v,
MAHABEC)BAiIJAJI KULKAKXNI (oukhnal PLAIiIKTirr), Opponem"'.

Dckkkaii AffrhnlturULs' 1tdU'f Ad {XVIIl ./187D), Sees, 12, 13, tui and bi
— —Pro/i/s In licv. of ink'irsl—LiHiit nul xccitrvtf—rrov/sion i/uH
morlffii(/c >iot (0 ho I'vdccmvil until ttMccio'cd Imta iHtld paiif
off'out of profU—Jhxhtnt'f of profls applied lo biUn'cst on lomi—

Judffe, iiowci' IIf, to vtinj den'ct— Jhvitne.

A lout B li.s. 150 fuv \videh B jjavo liim a l)oiul, datod Olli .Inly, Im72. O£ this
loan Kh. 100 woro advani'oil on ilio inoi‘igitgo of coi'Uuii luikl, suid Uio lioiul con-
tiviwd till) terms oE tint inoiigugt’, <o of wilili'li was tliivi tlu> jiroliis of tho land
Aworo to U* taken I>y tho :uortgagot! in lion (d hiloro«t on tlio Us, I00. Thu
Touiiiiuing Ks. 50 of the loan unnocuwd by Ilho liond woi'u uiado ropayahio
with coiopouuil hitoro.st at J. 1-H-O per coiit. por mon.soui. Tho bond further
provided that tlie niorl{<ago Khonld not bo redeonuul until tlui hittor Hhm of I's. 50
mtli intorost should bo paid olV. 15»uod f»r redoiiiption of the mortgnyo- The
lirHt Court found that tliO jaorlgago had boun puidulT, and ordorod rodorjption on
tho plaiutm paying Ks. 50 \viih intorobt, which uudor tho rulo of ddmdupiU in-
creased tho amount to Ka. 100. Tho plaintifE appllod to tho Sjiooial Judgo for
roviflw oa the gronud that ho had already paid tho Rs. 60. 1'ho Speoiftl Ju3g#

= AijpUeatlon, No. 17-1of 1830, «udw Extraojrdiuary Jyrisdiction.



