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APPELLATE CIVIL,

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice ’Birdwood.

iS 9 2 . G I T A 'B A 'I ,  (ORIGINAL D e fe k d a n t ) ,  A p p e l l a n t ,  v . B A ' L A ' J I  K E S H A V  

Ma^'ch 2. S H A 'S T R I  N A G A R K J lR ,  ( o r i g i n a l  P l a i n t i f f ) ,  E e sp o n d e n t.'*

Specif.0 2}erfonnancc—Agreement to seU—Eeversionary interest, sak o f—Purchase- _ 
))ioney less than market value o f  reversion—Siat, 31 Vic., c. 4—Inadequate wiisid- 
erailon.

The rale observed hiEiiglaud until the passing of Stat. 31 Vic., c, 4, that specific 
performance of aii agreement to sell a reversionary interest should not be decreed 
where the purchase-mouey was less than the market value of the reversion,

Ildd  not to be the rule iu ludia.

T h is  was a first appeal from the decision of Khan Bahd,dur 
L. G. Fernandez, First Class Subordinate Judge of Poona.

Suit for specific performance of an agreement to sell a liouse.
The defendant, Git^bdi, was the daughter-in-law and heiress 

of one Nana, deceased. On 18th December, 1885, Nina had agreed 
to sell the house in question to the plaintiff for Rs. 2,000, and 
then received Rs. 25 earnest-money. At the time of the agree
ment, Nana was not entitled to the possession of the house. His 
adoptive mother, Renukabai, was in possession and manage
ment, and under the will of her deceased husband she was 
entitled to it during his lifetime and after her death it was to go 
to Ndiia.

On Renukabai’s death the plaintiff, in accordance with the 
agreement, tendered the rest of the purchase-money to Nana  ̂and 
asked him to execute a conveyance, but he refused, Ndna subse
quently died, and the plaintiff now sued the defendant, as his 
representative, to enforce the agreement of saie.

The defendant pleaded that Ndna was of weak mind, and had 
been induced by the plaintiffs misrepresentation to enter into the 
agreement; that the agreement waSj therefore, invalid, and that 
fche suit was time-barred....................

The Subordinate Judge found that the claim was not barred 
by limitation, and allowed it, observing: “  The plaintiff has. no

Appeal No. 47 of 1890.



tOL. XVlI*] BOMBAY SEBIES. 233

doubt  ̂ secured a good bargain from Nauaji Dinkar wiihout any 
risk at all to Mmself . I cannot .say that he dealt very 
fairly with Nana, but he is within his legal rights in trying to 
enforce the agreementj and  ̂ as defendant has failed to establish 
the ground on which the agreement was impeachedj the plaintiff 
is entitled to succeed.”

The defendant appealed.
Jardine (Mahddeo Chimndji ApieJ for appellant:—Nana 

had only a reversionary interest in the property. The Oourt 
cannot give specific performance of an agreement relating 
to the sale of such interest. By this agreement ISTana sold a 
house for Rs. 2,000, which, according to the evidence and in the 
opinion of the lower Court; was worth Rs. -5,000 or Es. 6,000. 
The consideration is inadequate. The onus lies on the plaintiff 
to show it was sufficient: see White and Tudor\s Leading Cases, 
Vol. I, p. 685. Moreover, it is shown that Nana was of weak 
mind, and undue advantage was taken of him. A  Court of 
Equity will not give effect to such an agreement. Under section 
28 of the Specific Relief Act (I of 1877) the plaintiff is not 
entitled to relief, because the consideration for the sale is grossly 
inadequate.

Branson (D. 8, Garud and N. V. GolzhaU) for respondent:— 
A  new case is made here on appeal. The appellant’s case in the 
lower Court was that fraud was practised ou Nana, but no fraud 
was proved. The consideration is not inadequate. Some wit
nesses, no doubt, say that the house is worth Rs. 6,000, but 
it is very ofd̂  and requires extensive repairs. The plaintiff did 
not induce N^na to make the agreement of sale. On the con
trary, it was he who was anxious to sell. Fraud cannot be 
presumed, and there is no evidence to prove it. The agreement 
is. therefore, capable of specific performance (section 22 of 
Specific Relief Act I of 1877). NAna was not a man of weak 
intellect. Tho lower Court has found that he was a man pos
sessed of ordinary capacity. He himself could not have resisted 
a decree for specific performance^ and if so, his heirs cannot.

Sargent , C. J , ;— The case was tried below on the statements 
contained in the written statement that the plaintiff had practised
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fraud on Nina by representing that Nina’s mother had given a 
the house away from Nana to her mother. It was also stated 
that Nana was a simpleton. Those defences were held by the 
lower Court not to be supported hy the evid.ence. And no 
attempt has been made before us to impeach that finding.

Here  ̂however^ it has been sought to impeach the sale on the 
ground that, being a sale of a reversionary interest ,̂ the Court 
would not decree specific performance, as the purchase-money was 
less than the market value of the reversion. Suchj no doubt, 
was the practice in England until the passing of 31 Vic., c. 4, 
but it cannot, we think, be held to be the rule in India. No 
mention of it is to be found in the Specific Relief Act, and, if it 
had been intended to give effect to it_, we should, have expected 
to find, it in section 28 of the Act. It is further to be remember
ed that the Specific Relief Act I of 1877, which was passed after 
the English Act had been passed, abolishing the rule, was drawn 
by a jurist who had had long experience of the practice of the 
Court of Chancery.

The only other question which can be raised on the evidence 
is, whether the price for which the property was sold was so 
grossly inadequate as to be eridence of fraud practised on the 
vendor. We do not think that was the case. The property 
would not probably have been let for more than Rs. 250 per 
annum. That rental capitalized at 16 per cent, subject to a 
deduction of 10 per cent, for repairs would give Rs. 3,400 as the 
value of the property, and it was sold for Rs. 2,000. The 
defendant having failed to establish the defence actually set up, 
and the only grounds on which the case has been argued before 
us having also failed, we confirm the decree of the Court below 
with costs.

D e c r e e  c o n j i r m e d .


