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APPELLATE CIVIL.

Ihfort Mr, JusUco Parsons and Mr. Jusiu'Cllanaih.
BAT DIW ALI (oKiGINAL ArPLiCANT), Appellant, v. MOTI K ARSON
(original OrroNENT)j Euspondhnt.*"

nindu law—Marriar/e—Marriage of a minoi' in disoledlmcc of Couri's order—
Docirine of factum mlei—Prmmption—PresunipUon (is io completion of
imrriagt ceremomcs—Q-uardian and Wards Act (FJJ10/1800), Sec. 24— OourVs
'power to make order as te marriaffe of minor.

If there is sufficient evidence to prove the performance of some of tlio cere-
monies iisufilly observed on the occasion of a marriage, a presxxmption is
always to "be drawn that tliey were duly completed until the contrary is showji.

A Hindi; widow, who was appointed guardian of the person of her minor
daughter eight or nine years old, married the minor in disoT)odieuco of the order
of a civil Court directing her to make over the minor to licr joatcrnal undo

for the pui'pose of getting her married.

Tlcld, that the principlo of factum valet appliod. N'eitlier the disobedience
of the Court’s order, nor the disregard of the jiroferable 'claims of the male
relations, Tftould invalidate the marriage.

Q,ucore—Whether the marriage of a minor eight or nine yoars old can bo
regarded as falling within ilio scope of section 24 of Act VIII of 1890,
especially when the marriago of a minor female torminatG=? the power of tlio
guardian of the person !

Appeal from tlio order of G. McCorkcllj District Judge of'
Ahinedabacl.

This was an application, under Act IX oi; 1861 (th™ Minors
Act) for tlic custody of Rakhi, a girl aged ciglit or nine years.

The girl was living with hor mother Bai Diwtilij who had
been appointed guardian of her person under Act V111 of 1890.

The applicant was Raklii's paternal uncle, and lie sought to
take hor from her mother for the purpose of getting lier married.

On the 2nd January, 18D6, the Districi™Judge of Ahmedabad
Dassed an order declaring the right of the paternal uncle to dis-
pose of the girl in marriage in preference to the mother, and
directing Bai Diwali to give her up to him four days before the
date fixed for the marriage.

On the 9th January, 1896, Bai Diwali married Rakhi to one

Govind in defiance of the order of the District Judge.
* Appeal, No. G5of 189G,
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On the 17tli Jiinuaiy, 180(>, the i)ateriial uiiclo made tlie present
application, alloging' tliat ho had already betrothed the j»irl to a
.suital)lo liiLsbaiid, an<l praying' that she Hlionld bo banded over
to him ior tbo purpose ol; completing the marriage.

I5ai Diwali rcpliod that she bad already given Rakhi away
111 marriage.

The District Jii<lgo found on the evidence that tho alleged mar-
I'lago wan not proved. TEo, therororo, passed uu order, directing
Bai Diwali to make over tho girl to the custody of her paternal
uncle for tho purpose of marriage.

Against this order Bai Diwali appcaldl to the High Court.

0. Il. Sekilvatl for the appellant:—Tho marriage of the girl
proved. That being bo, the uncle has no right to tho custody of

ethe girl, wlio is living with her mother, her lawful guardian.

G. M. ywW~nw//for respondent:— Thn mother has contracted a
Nairn marriage. She has gone into adillercnt family. She has
ceased to act as Raklii®s guardian. Tho nJloged marriage is found
by the lower Court to he a llction, got up for the pur[)osc of
preventing the paternal uncle from comjdcting tho marriage of
the girl, whom he had alreatly l.'otrothed to a suitable husliand.
Tho witnosseii who speak to the marriage speiik as iJio truo wit-
nesses. There is no evidence that the Hiipli‘ijnuli, which is (he
essential part of tho marriage ceromnjiy, was perl'ormed, Tlie
marriag™6 is, tlierefore, not proved.

But assuming that it is proved, it is invahd. ‘'I'hc motlun' was
not competent to give awjiy tho girl in marriug». Under tho
Hindu law the paternal uncle is htu' legal guardiau for the
purpose of marriage. He has a preferential right to dispose of
tho girl in marriagO* 67i//\/I/fr/" v. Uirahil . Ilis right was
declared by the District Court in this case, and tlie motlier was
ordered to give the minor to him for tho pui'i)0sc of marriage.
In defiance of thisonler, the mother protend.s she has given her
away in marriage, The alleged marriage < therefore, invalid.

SdalvCtd in reply:—The iloctrino oi /(u-ivm mki applies in
this case. Neither disobedience of the Cuurt'.s order, nor dis-
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regard of tlie paternal undoes would invalidato a iiiar-
riagoduly solomniscd— JBaccRul”idw Jeychunil Kt'AwP ™ Khmlial-
chandY.BaiMani \NamasevafjcmFilhijjY. Aunammai Vvmal

It is contended that the essential ccrcinonics which constitute
a valid marriage were not periormed, But the cvidenco of tho
officiating priest shows that the usual ceremonies were performed”
and the presumption is that the marriage cercmoiiy was duly
completed— Brindaljiin Chmdra v. Chimdra Kurmokar (n.

ion 2-i of the Guardians and Wards Act (V111 of 1896) does not
authoriijo tho Court to pass any order relating to the mar-

riage of a minor,

Hanade, J,:— It is aduiitted in this ease that the appellant Bai
Diwali is not only the natural mother of tho minor, but was also
appointed guardian of the nlinor*s person, and this appointment
continues still to be in forcC; though Bai Diwali has contracted
Naim marriage with a second husband. The respondent, who
is uncle of tho minor child™ claiming to have a preferable right
as against Bai Diwali to dispose of the minor in marriage, applied
to the District Court and obtained from that Court an order on 2nd
January, 1896, directing Bai Diwali to make over the minor iato
respondent's charge four days previous to the date fixed for
marriage,—20th January, 1896. Bai Diwali did not obey this
order, and, therefore, respondent applied to the District Judge
on 17th January, 1896, for a fresh order directing Bai ©iwali to
make over the minor into his charge at once. Bai Diwali in her
answer to this fresh application replied that she had given away
the minor in marriage to Govind, and that the minor was in the
charge of her husband* The District Judge thereupon made
Govind a party to tho proceeding, and held, on tho evidence
adduced before him, that the alleged marriage did not take pldce,
and Bai Diwali was again ordered to hand over the minor to the
custody of the respondent.

In the appeal before us exception is taken to the correctness of
the District Judge’s finding on the question of fact, namely, that
tho alleged marriage had not taken place. Tho District Judge

(0 Bcllasis Rep. (1Sd0—48), i3, @) 4 M&d H. C.R,, 339.
1 1. L. 11, 11 Bom., 247. I. L. E., 32 Cal, 140
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appcm'H to liiwo taken no notico oi' (lovintP.s Bwom stn,tcinont,
tliafc Ilia iiiarriiv*c with tho niinor took placo on Uili .lamiary, 180G.
01' tlio otlicr Tour wltne.ssiis oxamiiuul, ono lh a ratidar, anotliov
is a .Urahniin priest™ ilio third is a carj™'ntor, wliicli is tlio casto
of tJdic ]ai’'ties, and tlio t'ourtli is a liania vt-iidor ol' 0})inni. Tlioy
arc all rcwldontH oF Uio ])lac(! wlicro tlio inarriv™vo. is alle<”od to
hare I)Con eclehratcd. N(jiie ol' tlicin are related to the ])arties.
The District ludiive di.sholieved Ilio uvidencuMjJ: Soiiiarani, 1’ ibain-
haVj thon™h tlnit withoHH admittedly }j;ave clear I'.vidence aliont
fdu: niari'iafifr, chioily bccavise he .staled in cross-exaniination
that no male por.son was present with Diii .Di*Vali to i™ive away
the girl. There was obviously some niisiako lu‘re, becauso the
witiiesH had stated that Bai DiwfUi'a son «uve jiway the Ing
Ristcrj in marriage. The Brjihmin priest wa« disbelieved, because
he prot'cHScd nob to rO(‘Ogni>5C the bride or know her name. It
is (Juito possible that thia ignorance was rcigiR'd, it at least
rcbntsthc snggestion tliafc the witnossey were tutored to give their
evidence. While the. husband and l'our independent witncsries
gave cvidonco on Dai l)iwali\s behalf, there wan no reliutthig
evidence on the other side, although tho names ol' Hcvoval persons
were mcutionod ub being present on tho oeeasion.

On the whole, we leel -satisfied that tlie m;irrlage of the minor
did take placc as stated by these 'witnesses. If the evidenco was
sufficient to prove tho perl'ormance of some ceremonies usually
observed on such occasions, a presumption is always t(j > drawn
that they were duly comphitedj until tho contniry was sliown
—Jkinihdmii Chandra v. Chundrn K/iniuihir * and Indcnm v.
llamamwnnf*\ Bai Diwali was, no (loubt, guilty of disobeying
the order of tho District Judge; Imt neither that circumstance
by itself, nor the dieregard oi' tho preferabh' claim of the male
relations would invalidate the marriage. Kvon where the
dispute was between husl)and and wife, the doctrine oi'/adtiiii
vnlc4 was allowed to prevail Jt'ohuiul K.cwul™
ModJioosQoduilL'v. Jaduh Chunder™"; KhHu/iaic/idiid v. Bai
Namasevrnjam Filiay v. Auuammai Ummat™K

@ 1L 12 Cal., p. 140. 3 0ul. W. IL, p. IDL.
(@ 1B3M. 1.A,p. UL (9 I. L. K,, 11 Bom,, 247.
(8) Bcllasis Rop,, p. 43. (f) i Matl. 11. 0, Kcp., 339.
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I tlic view wo have taken of the facts it is imiiecessary to con-
sider the question how far the District Judge’s order in this case fell
within the scope of the provisions of the Guardians and Wards Act,
VIl of 1800. Mr. Goverclhanram referred to scetion 43 as au-
thorizing the orders of the District Judge, but that scction, which
provides for orders regulating the conduct or proceedings of a
guardian, must necessarily be read along with and in relation to
the sections in which aro laid down the duties of a guardian of
the person of a minor—sections 24 to 26. These provide only
for the support, health and education and advancement of a
minor. It is true that besides the specific objects above named
there is a general reference to “ all such matters as the law to
which the minor is subject requires.”» Whether the marriage of
a minor child at or before nine years can be regarded as falling
within the scope of these general words, especially when the mar-
riage of a minor female terminates the powers of the gnardian of
the person (scction 41), is, we think, doubtful. It is, however,
unnecessary to consider further this view of the question. For the
reasons stated above, wo reverse the order of the District Judge,
and dismiss the application. Eespondent to bear all costs.

Order reversed.

APPELLATE CIVIL,

Before Sir C. Farran, Cldef Jtisttcc, and Mr. Justice Thskmj.
SHANKAE, PLAUITIFI?, V.M UKTA, Dependant.*

Acminl slated or adjusted (“ruzuUidtiiy—Cause of action— Such account only evi-
dence of the existing debt, not itself afresh contract onmMoh a suit le IrouoM
—Interest—Ddmdupat—Praotioe—Proeedure,

111 June, 1883, tho plaiutiff's fathor'advauced a loan to the defendant at
coiTipound interest. The account of this debt with interest was adjusted and
signed from time to time. In June, 1893, it Avas adjusted and signed, the

amount found due being Ris. 28-8-0. In Tebruaiy, 1896, the plaintiff sued to

rccover this amount.

Rcld, that the account {mzukhdta) was merely an acknowledgment of the

cbt and of tho corroctness of tho caloixlation of interest upon it.

* Civil Rcfoveuce, No. 7 of 1896.
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