
think, in dismissing the whole of the plaintiffs’ claim. We must, iS9l.
therefore, reverse his decree and remand the case for a re-hear- Daji

ing. Costs to abide the result. hS abkar

At the hearing of the appeal it was objected for the respond- g a n p a t r a o

ent that the defendant being now dead, and the suit being one 
for damages, does not survive against the son. This is a ques­
tion that must be dealt with by the Court below when the 
appeal is reheard.

Decree reversed and case remanded.
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Before Charles Sargmt, Et., Chief Justice, and Mr. Justice Birdioood.

K A D A T P A ', P l a i n t i f f ,  v. M A 'R TAN D A, D e fe n d a n t  * 1892.

Edoppd—Siat on a document executed hy defendant in whiehhe was described m a February 11.
trader— Plea vi suit that he ivas an agrkxiliurist— Dehkhm Agrm iiiurkti Belief
Act {X Y II  0/1879).

The mere fact that the defendant described himself in the iustrument, on which 
the suit was brought, as a trader, would not of itself estop him from pleading at 
the trial that he was au agriculturist, and entitled to the protection of the Dek- 
khan Agriculturists’ Relief Act (XVII of 1879). There must be evidence to show 
that by describing himself as a “ trader ” he represented himself as a trader, and 
intended that that representation should be acted on by the plaintiff.

T h is  was a reference made by Eao Saheb E. D. Nagarkar, 
Subordinate Judge of IsKmpur in the Satara District, under 
section 617 of the Civil Procedure Code (Act X IV  of 1882).

The circumstance.^ under which the reference was made were 
as f o l l o w s '

The plaintiff, Kadappa, sued to recover possession of a shop and 
arrears of rent on a rent-note, dated 23rd July, 1889, in which the 
defendant’s occupation was mentioned as “ trade/’ In the 
plaint, also, his occupation was given as “  trade / ’ The defend­
ant, Mdrtandj pleaded that he was an agriculturist, and that, 
therefore, the suit was not maintainable without the Conciliator’s 
certificate under section 47 of the Dekkhan Agriculturists^ Eelief 
Act (XVII of 1879). He further stated that he was au agri­
culturist at the time of the execution of the rent-note sued upon,

* Civil Reference, No, 23 of 1891.



1892. and had heen so ever since, and he claimed the protection of the 
K a d a p p I  Act.

Maktanda. The Subordinate Judge, having regard to the description of 
the defendant in the rent-note and his contention with respect to 
his status, referred the following question to the High Court:—

“ (I) Whether the admission of a non - agiiculturist status in 
the rent-note in question would prevent the defendant from 
proving the existence of a contrary status on the clay of its exe­
cution by operating as an estoppel ?

“  (II) Whether, in the absence of an allegation of a change of 
status, he would be at liberty to prove the existence of the status 
of an agriculturist after the date of its execution ? ”

The opinion of the Subordinate Judge on both the points was 
against the defendant,— that is, on the first in the affirmative 
and on the second in the negative.

There was no appearance for the parties.
Sargent, C. J . T h e  mere fact that the defendant described 

himself in the instrument, on which the suit was brought, as a 
trader, would not of itself estop him from pleading at the trial 
that he was an agriculturist and entitled to the protection of 
Act X V II of 1879. There must be evidence to show that by 
describing himself as a trader "  he represented himself as a 
trader, and intended that that representation should be acted on 
by the plaintiff.

Order accordingly.
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Before Sir Charles Sargent, El, Chief justice, and Mr. Jusiice Birdwood.
-1892. KA 'SH IN A'TH  TRIM BAK JOSHI, A p p lic a n t , v. DUM ING ZU EAN , 

firmrl 11. OrpoNENT.̂
■ Limiiation—Civil Procedure Code (Act X IV .o f  1882), Sea. 318—Purchaser at Court

sah—Certif cate o f  confirmation o f  sale—Application fo r  possession o f  purchased 
property—Date o f  accrual o f  right to apply fo r  possession.

The right of a purchaser to apply for possession under section 318 of the Civil 
Procedure Code (Act XlV of 1882) accrues to him when -the certificate “ has been 

* Civil Reference, 22 of 1891,


