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Before Str Charles Sargent, K., Chief Justice, and Mr. Justice Birdwood. .

DAJI NILKANTHNAGARKAR AxD OTNERS, (ORIGINAL PLAINTIFFS), AP~
PELLANTS, v, GGANPATRA’O NILKANTH NAGARKAR, (0RIGINAL
Derexpast), REsronpryt*

Jurisdiction—Court of Agent for Sirddrs in the Deccan—=Suit in that Cowrt—Pen-
stons Act (XXIII of 1871), See. 4, applics to such suil—Collector’s certificate=—

Regulation XXIX of 1827, Secs. 4 and 6—Ordinary Rules—Regulation 11 of
1827.

A suit brought against a sirddr in the Court of.the Agent for Birddrs in the
Deccan, of the class specified in section 4 of the Pensions Act (XXIIT of 1871),
vequires a Collector’s certificate, as provided by section 6 of that Act.

TaIS was an appeal from the decision of G. C. Whitworth,
Agent for Sirdars in the Decean at Poona.

Suit for an account and recovery of income.

The plaintiffs alleged that they and the defendant Ganpat-
rdo Nilkanth Nagarkar (deceased pending appeal to the High
Court), who was a third class sirddr, were co-sharvers in certain
jaghir, indm, sarvanjém and other properties situate in the
Ahmednagar District ; that partition had taken place between
the co-sharers, and that they had been separately receiving the
income of their respective shares; that for the sake of conveni-
ence the lands had not been actually partitioned, and that the
income thereof had been eollected with the assistance of a elerk
named Gang&dhar Balkrishna Godbole, who was appointed by
all the co-sharers; that, latterly, this clerk in eollusion with
the defendant, who was the senior representative of the family,
and under whom the clerk acted, declined to render accounts, &e.
The plaintiffs, therefore, brought this suit for an aceount, &e.
They further stated that the defendant being a third class sir-
ddr was amenable to the jurisdietion of the Agent for Sird4rs
in the Deccan, and that they had, therefore, filed the suif
against him in the Agent’s Court and a separate suit against the
clerk, Gangddhar Bdlkrishna, in the Subordinate Judge’s Court,

The defendant, Ganpatrio Nilkanth Nagarkar,contended (4nter
alia) that as some of the property in dispute was service vatan,
*® Appeal No. 123 of 1889.
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the suit must fall for want of the Collector’s sanction under
the Pensions Act (XXIIT of 1871), :

The Agent for Sirddrs held that the suit was barved owing to
the plaintiffs’ failure to produce the Collector’s certificate under
section 4 of the Pensions Act (XXTITof 1871). On the authority
of the case of Bibdje Huri v. Rajardam Ballal® he dismissed
the claim.

The plaintiffs appealed to the High Court.

Ganesh Rimchandra Kirloskar (with Purushottam Parashu-
ram Khare) for the appellants :—The Collector’s certificate is not,
required for a suit in the”Agent’s Court. It is necessary for a
suit filed in an ordinary civil Court, but the Court of the Agent
for Sirdars isnot such a Court. The appointment of the Agent
is made under section 3 of Regulation XXIX of 1827, and sect-
ions 4 and G]lay down what suits shall be tried by the Agent
and not by civil Courts. Under section 4 of the Pensions Act
& civil Court cannot maintain a suit without the Collector’s
certificate, but the Agent’s Court not being a Court contemplated
by the Act, a suit filed in his Court cannot fail for want of the
certificate, the Agent being invested with a special jurisdiction.
The Pensions Act cannot take away a jurisdiction which is speci-
ally created under a prior enactment (Regulation XXIX of 1827)
for particular purposes. Ihusdildds v. Sekhdram Rdmchandra®
shows that the Court of the Agent was not considered to be a
civil Court under section 284 of the Civil Procedure Code
(Act VIIT of 1859).

In any case, we contend that the Agent was wrong in dismiss-
ing our suit wholly, as our claim includes certain other property
to which the Pensions Act is not applicable, and the Agent ought

at least to have proceeded to determine the suit with respect to.

that property.

Makédeo Chimndji Apte for the respondent :—The Pensions:

Act lays down that no civil Court shall entertain a suit without
the Collector’s certificate. There is no distinction drawn between
the Court of a Subordinate Judge and that of the Agent for

M) I L, R, 1 Bom,, 75. (2 12 Bom, . C. Rep., 212, -

285

1891.

Disr
NIirxaxTs
NaGARKAR

.
GANPATRAO
NILEANTH

NAGARKAR,



236

1891.

Dia
NILEANTH
NAGARKAR

2
G ANPATRAO
NILKANTH
NAGARKAR,

THE INDIAN LAW REPORTS. [VOL. XVIL

Sirddrs. The provisions of the Pensions Act apply to all Courts
of civil jurisdiction, and what is to be determined is whethera
particular Court is a civil Court under Regulation IT of 1827
and if so, section 21 of the Regulation and section 4 of the
Pensions Act apply to suits brought in such a Court.

The plaintiffs brought the present suit to recover damages.
The defendant hag died, and the cause of action does not sure
vive against his sons ; moreover, owing to the defendant’s death,
the jurisdiction of the Agent ceases, because, though the defend-
anb was a sirddr, his sons are not,

Sargent, C. J:—Having regard to the general scope and ohject
of Regulation XXIX of 1827, we think that the expression
“Ordinary Rules,” as used in section 4 of that enactment means
the rules for the time being in force determining the jurisdictons
of the Judges referred to in that section®. We cannot hold
that the Agent for Sirddrs was intended to exerecise jurisdiction
only in such cases of a civil nature as the civil Courts were em-
powered by Regulation I of 1827 to take cognizance of. The
object of the Regulation was clearly to invest the Agent with-
such jurisdiction as would for the time being, but for the enact-
ment of the Regulation, be vested In the civil Courts. If, after
the passing of the Act, the jurisdiction of the eivil Courts were
to become in any way modified, the jurisdiction of the Agent
would be similarly modified. Section 4 of Act XXIII of 1871,
being now a part of the “ Ordinary Rules” determining the juris-
diction of the civil Courts, is applicable, therefore, to the Agent's
Court, though that Court is not a civil Court in the ordinary
acceptation of the term. As the plaintiff had obtained no cer-
tificate from the Collector as regards so much of the claim as is
affected by the Act of 1871, the Agent has rightly held that, in
respect of such claim, the suit is barred. '

The Agent should, however, have dealt with that part of the
claim which is not affected by the Act, and he was wrong, we

(1) Bection 4 of Regulation XXIX of 1827 is as follows :—

An agent of Government shall be specially appointed for the purpose of
veceiving, and trying, and deciding all complaints of a civil nature which would
under the ordinary rules be cognizable by either of the Judges of Poona and
Ahmednagar, against any of the persons contemplated in the preceding section.
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el

think, in dismissing the whole of the plaintiffs’ claim, We must, 1861,
therefore, reverse his deeree and remand the case for a re-hear- Diax
. . NILRANT
ing. Costs to abide the result. NAGARKAER

At the hearing of the appeal it was objected for the respond- g ixriraio

h 1 ing 1, ¢ L qpi tno NILEANTH
ent that the defendant be ng now ‘dead, and the sm.t 1.3emg OBE N AREE.
for damages, does not survive against the son. This is a ques-

tion that must be dealt with by the Court below when the

appeal is reheard.

Decree veversed and case remanded.
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Before Sir Charles Savgent, Kt., Chief Justice, and Mr. Justice Bivdwood.
KADA'PPA’, Pramxrirr, v. MA'RTANDA, DErENDANT,® 1892,

Estoppel—Suit on a document executed by defendant in which he was described as a February 11,
trader—Plea in suit that he was an agriculturiss—Delkhan Agriculturists’ Relief
Aet (XTIT of 1879).
The mere fact that the defendant deseribed himself in the instrument, on which

the suit was hrought, as a trader, would not of itself estop him from pleading at

the trial that he was an agriculturist, and entitled to the protection of the Dek-

khan Agriculturists’ Relief Act (XVII of 1879). There must he evidence to show

that by deseribing himself as a “trader ” he represented himself as a trader, and

intended that that representation should be acted on by the plaintiff,

Tais was a reference made by Réo Siheb R. D. Nagarkar,
Subordinate Judge of Isldmpur in the Sédtdra Distriet, under
section 617 of the Civil Procedure Code (Act XIV of 1882).

The circumstances under which the reference was made were
as follows ="

The plaintiff, Kaddppa, sued to recover possession of a shop and
arvears of rent on a rent-note, dated 23rd July, 1889, in which the
defendant’s occupation was mentioned as “trade”” In the
plaint, also, his occupation was given as “trade.” The defends
ant, Mértand, pleaded that he was an agriculburist, and that,
therefore, the suit was not maintainable without the Coneiliator’s
certificate under section 47 of the Dekkhan Agriculturists’ Relief
Act (XVII of 1879). He further stated that he was an agri-
culturist at the time of the execution of the rent-note sued upon,

¥ Civil Reference, No, 23 of 1891.



