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It ia in refcrenco to this circumsfcanco fcliat fcho respondent, 
orig'iual-plaintifT, claimed alternative relief, tlio fii’st prayer being 
for the recovery of the possession of the whole property, and the 
second for tlio recovery of an equal moiety. It is tho aecond 
prayer which must/iinder the circumstances; le  held to Ld the 
proper relief to which the respondent-phxintif? is entitled. The 
parties began to live separate from tho time of Balkrishna’s death 
in 1877, and the eaiiso of action accrued when tho manngenient 
of the property was taken away out of respondent’a hands. Ilis 
plaint was filed within twelve years from that timCj but in th(' 
meanwhile ho became party to tho aniicablc SGtfclcmont of wlilcli 

lie enjoyed tho benefit for manj^ years. A hond, fide family arrange
ment is specially favoured by Courts of Equity— M a iit a p p a  

V. J^aswnntrao^̂ —̂ and it binds the parties and their represenia- 
tives. On this ground I  hold that the respondcnt-phiintiff is»
only entitled to recover a moiety of the property of Ramkrishna 
as his share, and the other moiety must remain with the appel
lant.

On these grounds I agree with Mr. Justice Parsons in tho final 
decree. As my reasons for coming to that decision are somewhat 
different from hiŝ  I have deemed it necessary to state them 
separately at some length.

Pecreo varied.
(0  U  M. I. A., 21. •

isyi).
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BofoveSir C. Farran, Kt., Chief Justicc, and Mi'. Jic.itice Uoslcin'j.

AMTITL NISBA BEGAM (orighnai, Pr,Ai.\Tirf), ArpBLXAN'r, v. MIU 
NUEUDIN IIUSSFJN KH AN  (oRiauvAL DErE.suAKT), EE.sroKDENT *

Mahoinedan la i»~ G ift— MoOsMa—CHfl o f  mi undivided share— G ifi 
of^piitU)'e rev&nues o f vUlaijcs.

According to IVtihomedan law a gift caiiuot bo mado of Miything to bo pro- 
ducod infutnro, altliougli tho means of its production may bo in tho possession 
o£ tho donor. The suhjoot of the gift nwst bo actually in eristence at tho tiuio 
of its donation.

lS9n. 
Stplm ler 20.

Appeal, No. 73 of 1801.
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A MaliomoAan cxwiitod ft ditod of y i f i  iii favour of liis wifo, b y  w h H i  ]io 
ngreod 1o givo lu-r and  liov lioivrt in piu-pnUiity a  hiuu of JIh. I.,000 jx>r .'imuun 
o u t  of liis uiuUviilod sliuro in  oi'rtuin vlllai'os which ho liad inhoritod
from liis fiilhor.

JFi ld , tlmt iho s'il’l, Wiis invalid, as it, wan u jriffc i,i oiVnot of a portion of tlio 
f i i i u i 'c  rcvinnios of the villaf^os to tho itxioiit o£ J!s. 4,000 ]ii>v unnnm.

Tiii« w is ail appoal from ilic <lcclsioii of Khan BahiUlur 13. E. 
Modi, First (Jlns.s Subortliimtc .Tinln'c o f Surufc.

Th(! p l a i i i t i f r  A in tu ]  N i s s a  l î\L;’a iu  w a s  t h e  w i d o w  o f  N a w a l j  

K a i n a l u d i i i  l l n s . s r i i i  K l i a i i ,  a, F i r s t  (> la ss  i S i r d d r  o f  ] i a r o d a .

On Otli !Marcli, LSCO, Ts'awali Mir Kanialutliii c'xccuted a deed 
of ,1 '̂ift in. favour of ]ds wiio (the idaiutin), l>y wliicli lio ag-ivud to 
give her in perpt'iuiiy a sum of IIy. 1,000 a, year out of the in
come of his shave of certain jjii '̂liii’ villages, and other ])roporty 
wliieli lie liad inlierited from his father. 'I'his documoiit was to 
tlio following' cfl'eet:—

“ Oui. of ilu) vllliigi's, aiiipiinul as jil;^liir hy  lnlii'rilanoi>, whitdi ani HiluaU'd 

in ilin tSnrat lliHirioi, as to  \vhaii!vcr pliavo 1 hiivo ao.'ordin;^ io tho ^Maho- 

iiii'diui law in llii'{iropovly h 'f t  hy  niy falhei’, on i of ilio wvnio I havi.' Avillinyly 

and of m y o'.vn ac.cord tcivtja io  uiy wifo Ainltil Nissa Ho^^ani nlla'i Malioniodi 
ftiv evi-r and conLinually frniii Koni'nition to j;tMi»!ni.li'>ii, and  dcsoi'iulant 

ufli 'r descendant, a s iuuo f  Krf. -I.OOi) ImluUf'in.i' t,o nio and  havo niiido her tho ownov 

lluiri'of. Wlu)rcasth'nnana{fi»nii'niani1 Ilit! n n th o r i ty  in  rosprot tlunvof liavolwuu 
iindcr iny tiontrol fnnii anoiiint tiinoi. and us 1 liavo always IwJn payinj? u iom ns in 
cash to lay other co HluuvrH, who joi)illy own th is  j i igh ir  w ith  mo, acdovdiny to 

Ihcir ri'.spocti\'(̂  shan's, I will in lilu; nianncr alway.s p iy  to m y wifo and hi’r 

deHO'.'ndSiitji tho nioni^y o u t  of tho innomo of thi> said prdpi'Hy ludon;finjf to my 
wifo UH I p:iy to  oth;‘r .sluuvrs. v i t h o n i  cxciiso or ohjoct ion. 1 f sho Khonld lind on 

my part any  tr.'aoliovons a r t iun  or romissiu'.ss in p:iymoiil. of the am nunt (hio 
to her. whii'h is iisci'rtainod and lixo l, thdU hIic i.s fully aiiliiori/.ed to take from 
nu! what is duo to hor in sUi'h a way â < sh'* may di'Hir.r."

Under this deed of i^ift the plaintin' rt'ceived thî  nniniity of 
lis, out of the ineome of the jiij^iiir villnj '̂cs during tho 
lifetime, of liei* husl)au(h

T h e  j i i f 'h i r  v i l l ag es  w e re  j o i n t  f a iu i l y  jU 'oper ty  a n d  w e r e  

m a n a g e d  b y  p l a i u t i t r s  lu i sba ud  f o r  l i im s e l f  a n d  f o r  li is c o - s h a re r s  

t i l l  liis d e a t l i  i n  M a r c h ,  18S5.

(.)n the 'leatli of her husliand plaintilf iilod a suit for jiartil.ion 
find to ciiforce her claim under the deed of nil't 1 o the annuity 
of lis. 4,000 out of tho revenues of ja{^hir villages.



The First Class Subordinate .Tudg-c of Surat decrcc<l part-itioii^ 
but rejected her claim to the annuity, bolding tijat the deed of gift Nibsa

was invalid under the Maliomedan law, as it was a gift oi’ 
mooshda or an undivided share in propei-ty capable of division. >u.uui>in.

The plaintiff appealed to the High Court.

P. il/. (with him il/. Af. MansJti), for appellant (plain
tiff'] :—The doctrine of moooliaa does not apply. TI10 gift is 
not of an inidivided share, but only a certain Rum out of the 
annual income of his share. The doctrine of inooslida ought ]iot 
to be extended. It has been held by the Privy Council to bo 
wholly unadapted to a progressive state of .society, and should bo 
confined within the strictest rules— SliehJi Mukibn mad v. Zahixkla 
Jaû ^K The deed of gift has been acted upon and the annuity 
enjoyed for nearly eighteen years Avithout interruption. It is too 
late now to impeach its validity.

Ganpat Sadashiv Rao for respondent:— The gift is void, being a 
gift of viooshda. It is a gift o f a portion o f the donor’s share 
in tho income of the villages. I f  the gift of an inidivided share 
be invalid, a gift of a portion of such share is equally invalid.
M’lie gift is, moreover, invalid, because it is a gift of tho future 
revenues of the villages. According to Mahomedini law a gift 
cannot be made of n thing to be protluced in future. I t  must bo 
in existence at the date of tho g ift—j\tacnaghfcen’s ]Vlahomedan 
I;aw, pp. 50  and -03 ; Kmnahai v. Ifajiralai -K

rAiinAN, C. , 1 . Tho .sole que.stion in tliis appeal i.s whether 
the gift by the late Nawab Ivauialndin of Ils. 4,000 per annum 
to his wife in perpetuity is valid. I t  was originally made while 
he was a minor, but was ratified when he attained bis nuvjority.
The documents evidencing the gift arc Exhibits 99, 100 and 101.
Counsel for the appellant relics solely on tlie last mentioned 
document, so its terms only need be considered. It  is dated tho 
0th March, 1869. Tho material portion of it runs thus. (His 
Lordship road tho portion of the deed abovo set forth and con
tinued:— ) Tho boundaries and descriptions of tlie six villages 
are given at tho end of the document, which is registered. Tho 
Es. 4,000 per annum were paid to the plaintilf by her hu.sband
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Kauialudin wliile lio livo(L Tlio ilocumeni uppears to bo a gift;
Amxux Ni83a of Rs. 4,000 ainniiilly, or, as Xliig'Tisli Lawyers would term it, a

Jl]*u covenant to pay Rs, 4,000 per annum, payable out of the decla-
N uuttbin. raiit’.s interest in the six villag'O.s and out of tlio property wliich

ho inberiled from his fatlicr. It  in not contended that it is a 
g’ift in conKid('ration of marriage or any thing- other than a gift 
without consideration.

Now if the 'g ift  had been of Kanialudiu^s un<livided .share in 
tl\e villages and in hi,s father’s estate the g ift would have been 
Imd under the ruling in Emiuihai v. It would
sei'iu to follow (L J'oiiiori that a gift of an annvuil .sum pa} able 
out of an undivided share would be inviilid, but .si nee the decision 
of the Privy Council in Shekh M.ulmmmail v. /niha'ula ths 
application of the doctrine of moos/uia cannot, it i.s clear^ be ex
tended by analogy, and we should he.sit!ite to ba.se our judgment 
on its consequences.

On the ground, however, tlud. tliis isu gift in eHect of a portion 
of the fuluro rcvonnes of the villiiges to the extent of lls. 4,000 
per annum, wn? tliink that it i.s invalid according to Mahomedan 
law. The law is expre.s.y upon that subject. A. gift cannot be 
iHiuhi of any thing to bu produced in jufuro  idthough the means 
of its production msiy be in tlu,' po.sse.ssion ol' the donor. Tlu> 
subject of the gift must lie actually in existence at the time of 
the (bnatioii— Maenaghten^K Principles, ('haijter V , section r>. 
No attempt luas been made to support the validity of the docu
ment Exhibit 101 except as a gift. The finding of the Subordi- 
nato ’Judge on i.s.-iueH 2 and L̂  must be confirmed and the appeal 

twill stand dismisijed with co.sts.

Ajijjed (Usmis.si'il,
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