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Ihfore Mr. Justice Parsons and Mr, Jmiice Tdamj.

1S92. QUBEN-EM PRESS KANJI BH IM JI.*

Bomhay GamUing Acts ( I F o f  1SS7 cmcl I  o f 1890), Sec, B— “ GomMon gaming, 
/loiisii"- “ />!s(rume>ii o f gcmirng” — “ Used’ ’'—Meaning o f  i/iene ivorda in section ^ 
o f the Act,

T3ie accusod rented a place near a public imd fit Bombay at Es. 250 a moiitli. 
Tlieve tbey erected n died coutaiuing eleven iKclhis or stalls. In the centre of 
tbe sbed they put up, in a prominent position, a clock for keeping accurate time. 
The stalls -vTere let out to certain perssonsj each at the rate of Ks. 100 a month.

The voofa of several adjoiuing houses suirounded this place. From one of these 
roofs rain fell into the place.

Numbers of people resorted to this place for tbe purpose of rain-betting.
The rain-l)etters staked certain sums of money on tbe chance wliether the rain 

v/ould fall 01' would not fall -vvithin a certain time. After making the betSj, the 
partici3 betting -would go to one of the stall~keepers, and get hinr to register the 
partionlara of tbe bet in a book kept for the jjnrpose, and each deposited with 
the stall-keeper the amount staked.

The bets as to rain falling -were determined by persons at the place seeing the 
rain falling iu a .‘itreara from such of the roofs of the adjinning lioitses as had !.ieeii 
chosen by the betters on making the bets, find Feeing also the time, V»y tlie clock, 
if there -tvas any doubt as to the time. , , „

After the bet-was determined,, the winner received from the stall-keeper the 
amount of the stake.

Under these circumstances, tlie accused were charged before the Chief Presi­
dency Magistrate with committing tho offenco of keeping a “ eoramon gaming 
house” under section 4, clauses {a), (h) and (c), of tlie Bombay Gambling Act TV 
of 18S7 as amended by Act I of 1890.

Ou a refereijee by the Blagistrate under section 432 of the Code of Criminal 
Proeedure (Act X  of 1882), ■ '

Held th&t to bring the place in question vathiii the definition of a “common 
gaming house" in seetion 3 of the Bombay Gambling Act (IV of 1SS7) as, amended 
by Bombay Act I of 1890, the instrument of gaming or %Fagering muist be in the 
place itself, either kept there, or brought there aud used there, foi’ profit and 
gain. It is not sufficient t|jat wagers axe made, in the place npon or by means ob 
some article or other Mdiieh is, outside the place. The roofs of tlie houses sur­
rounding the i)lace in question eonld not, therefoi'e, be regarded “ as instruraentFi 
of gaming either kept or used therein” within the moaning of ,section S of the. Act.

JMd, also, that the word “ iised in b-o,otion 38o£ tbe Act as araem.led by Act 1 oi 
, 1890 must,be taken - in its ordinary ,gens&, as meaning aê 'iwW?/' used,, Any articlo 
whi6h is vr fa d  lised as a means of wageiing comes within the definition of ''jin 
mstrument of gaining,” , even, thdijgh - it May not have: h&en specially devised or
intended for, that purpose...  ̂ ^
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HtW, per Telang, J .,, that neither the stalls,, nor the books ii-i H'hieh tlie bets 
were registeredj nor the money staked and deposited with the stall-keejier, were 
instruments of gaming ox wageimg.

This was a reference, mider s.eetioii 4B2 of the Code of 
Criminal Procedure (Act X  of 1892)  ̂ by C. P, Cooper, Chief 
Presidency Magistrate.

The reference M-as in the foUowing terms -
“ 2. The accnsed were charged hefore me on fche 3rd of 

A.ng'iist, 1892, with committing an offence on and prior to the 
,13th day of Julj’ , 1892, at Bombay imder paraj:(raph,s h ain\ 
<? of section 4 of Bombay Act lY  of 1887 and Bombiay Aet I of 
1890. -

'v3. They denied having committed the offence.
•̂ 4. The facts proved are that the acciisedj who are the 

nominees of certain persons, in tlie month of Jime last rented a 
phice at the Catliedral Road, Bhuleshwar, from one P.iiTshotamdas 
Hiirkissondds for two months at I?s. 2o0 a month, and the next 
two months they should continne to occ\xpy at Es. 400 a month.

5. Tlie aeciised took possession of the place, and afterwards 
caused to be erected on part of it a shed in whieli were eleven 
‘ jpedhis ’ or stalls, and also placed in a prominent position in aliont 
the centre of the shed an ordinary American clock which kept 
accurate time. The clock was kept hi charge of mmushis 
appointed by the accused to prevent persons tampering with it.

“  6. The stalls were let out to certain persons by tlie accused  ̂
at the rent pfi'Rs, 100 each stall per month. The accused had 
the care and the management of the place,, which was used by 
numhers of persons for tlie purpose of rain-betting, the place 
being kept open for any one who liked to go there.

7. Surrounding the placc are several roofs of adjoining 
hoiiBef?̂  the rain from one of which fell into the place.

8. That persons making bets on the rainfall ventured cer­
tain sums of money against each other upon the chance whether 
rain would fall, or would not fall, within a certain time. The 
time was not for a less period than three hours, aud might be for a 
longer period during the time from 6 A. M. to 6 v, m . of each day.
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“  9. After the bets were made the parties betting would go to 
one of tho stall-keepers, and get him to register the particulars 
of the het in a book kept ‘xnd used by hini for that purpose alone, 
and in most cases each of the parties would deposit with the 
stall*holder the money ventured (the stakes).

10. The bets were determined as to rain falling by persons 
at the place seeing the rain falling in a stream from such of the 
roofs of the surrounding houses as had been chosen by the in­
dividual betters on making the betsj and the time by the clock 
if it was necessary^ but in case of no doubt without reference to 
the clock.

11, After the bet was determined^ the winner received from 
the stall-keeper, whether the loser was present and consented or 
not, the amounts staked, less two pice a rupee deducted by the 
stall-keeper as his commission from the amount won.

‘^12. No business, except rain-bettingv was carried on in the 
shed.

“  13. The clock in the shed could bo looked at and used by the 
persons frequenting the place for other purposes besides those 
of determining the time in respect of the betting, and the evi­
dence proved it was so used.

“ 14. A  plan of the premises and the clock is forwarded here­
with.

Mr. Little on behalf of the prosecution contended that 
the place was used for the purpose of a common gaming house 
within the meaning of section 3 of the Act, and the clock, the 
r o o f s  of the adjoiuing houses, the stakes or deposits of money, 
and the books are each of them an article used in the place as a 
s u b je c t  or means of gaming, including wagering, and referred to 
the case of Qucon-Mmpress v. Oovind̂ '̂ '̂ ., and particularly to the 
judgment of the Honourable Justices Birdwood and Parsons,

if 16. Mr. Inverarity on behalf of the accused contended it 
v/-as necessary, before convicting under section 4, to prove that 
the place was used as a common gaming house under section 3 ; 
that all instniments or articles used for gaming or wagering'

W I, L. IG Bom., 283.



kept 01’ used foi* the profit or gain of persons iiaiEg or keeping - 
tlio place must be those specially devised or intended for that . 
purpose; tliat under the Aet the Court had the power to ordtr 
the destruction of instruments of gaming ; that the point really 
for decision is referred to hy the Honourable Mr. Jusiice Jardine 
in the case of Queen-Empress w Govind, what are ' instruments 
of gam ing/then to consider if auy of these a r t i c l e s ,  wliich are 
kept or used on the premises, come under the definition, and 
what is really meant ' means of wagering.’ He contended 
that tbe roofs were not instruments of gaming ; that it was clear 
these roofs are only the ordinary roofs of surrounding buildings^ 
though the roof of the adjoining chawl, which belongs to other 
persons, projects a few inches over the place.

17, He maintained it could not be contended that these roofs 
are used in the place  ̂and that in any event they are not instrU” 
ments of gaining or wagering®

“ IS. As to the stakes  ̂ that is covered by the decision ill 
Qmen-Empress v. Govind.

19. The books of account are covered by the ease of TolleU
V. Thompson^^K

20. As to tlie clock, there was no attempt to make out there 
v̂̂ lH anything peculiar about it, that it was used only in connec­

tion with the betting’ on certain occasiona, and at other times by 
tho persons frequenting the place for other purposes.

•' 21. Tkere was no evidence to show that any one is bound by 
the entries made in the l>ooks, and lie contended that in any 
oA'eiit none of these things are instruineiits of wagering within 
the Act.

‘‘ 22. As to the word ‘ used'" it does not mean actual usage 
therefrom. Under the section it is meant to be understood that 
an^ t̂hing that assists in the smallest degTee in making or ending 
a bet is an instrument of gaming; but instruments that are 
actually used for wagering, which is something actually made 
for that purpose., ol* something devised for it.
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*’ 23. In England, they have a special legislation for betting 
houses, which we have not herej and he referred to the English 
Acts relating to betting houses, ,

24. The questions for the opinion of the High Gotirt axe-—
‘ «(1) Whether the accused  ̂who had the care and management 

of the ];)lace, kept or used the same for the purpose of a commoii 
gaming house within the meaning of section B of Bombay Act 
IV of 1887 as amended; aud

“ (2) "Whether any of the articles, viz., the clock, the money 
staked, the ‘ ’pedMs’ or .stalls, the books or the roof of the 
adjoining houses, were instruments used as subjects or means of 
gaming, including wagering, within the meaning of section 3 of 
the said Act.”

Lang, (Acting Advocate General), for the Crown;— The 
accused have rented the place simply for the purpose of carry­
ing on rain-betting. They have put up a clock there, not with 
the object of seeing the time of the day, but of deciding the 
bets by it. Bets are laid and deposited with the stake-holder. 
There are books kept in which the bets are registered. I 
contend that the clock is used as a means of gaining. So, too, 
the roofs of adjoining houses were used as means of gaming.

[Parsons, J . :—Then you might as well contend that the rain 
was used in the building.]

So I do. The rain from one of the adjoining roofs fell into 
tho place. The word used in section 3 of Bombay Act IV  of 
1887 means actually used, and it must be given full effect to. 
No inference can be chawn from section 8 of the Act, which 
einpowers a Magistrate to destroy ihe axticles used as instruments 
of gaming after a conviction. The section is permissive. The 
ruling in Qimn-Evijyvess y . does not conflict with this
view.

Invemrily for tho a c c u s e d “If the Legislature had intended 
fco stop betting, it would have passed an Act for that purpose. 
Stat, 16 and 17 Vict.^ c. 119, expressly brings a betting house 
within the statutory definition of a gaming house, Seo also 
86 and 37 Viet, c. ZS, Refers to Encyclopedia Britamiica^  ̂

(1) i. L. B.j 16 Bom., 283.
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title Game. ” The mere keeping of a common betting house is 
not criminal in India as it is in Eiioiand. There is nothino O
illegal in persons meeting together in a particular place for 
rain-betting. The espresftion instrument of gaming no doubt 
includes means of gaming. The two words tire convertible 
terms, as shown in Webster’s Dictionary. But that definition 
does not apply to the clock used in tho present ca.su. The bets 
are not made with reference to the clock ; they are made with 
reference to the time. They are not determined by the clock. 
The clock is, therefore, not an instrument or a moans of wagering. 
The wager is independent of the clock. An instrument of gaming 
is an instrument specially devised for the purpose of gaming— 
Iinjiaratno} y , ViiiMU '̂ -̂.-Queen-Bniiyress v. NarotuuLdas ’̂̂ '̂ ; Queen- 
EmpresBY. GovindŜ '̂ ; Reij, v, Rama'̂ '"'̂ ; Imi)eratrix v. Ualionied '̂'>.

These cases show that an instrument of gaming is an instru­
ment specially devised or intended for the purpose of gaming. 
The w ord soth er instrument of gaming in section 3 of Bombay 
Act IV of 1887 mean other instrument cjasdem (jeneris. The 
clock is not  ̂ therefore^ an instrument of wagering. ■ The wager is 
independent of the clock. It is a convenient thing in a place 
of public resort. As to the, roof of the adjoining huuse, the 
definition of the word '• histruAnent" in the Act shows that it is 
some tangible^ moveable article; it does not include immoveable 
property. The roof is not a tangible moveable article, and, 
therefore, is not an .instrument of wagering. The word used 
in tlie definition of iiisirii'iiitints of gaining ati giv&n in Bomhsxy 
Act I of 18i0 is not a word of wide import. It means not 
actually used, but ordinarily used, The stakes or coins are not 
instruments of gaming.

Lang, in reply;—The cases cited Vvrere decided^before the 
amending Act I of 1S90 was passed, The definition of ‘’^instru­
ments of gaming " given in this Act is very Avide, and includes 
any and every article which is used as a means of gaming,

[Parsons  ̂ J . W h a t  do you mean by “ used /]

Cl) I. L. Pw, G Bom , :1.9. ('5 I. L. E., 16 Bom., 283.
m  1. Jj. K., IS Bom., 681. (-1) Bom. 11. 0. Cr. Bui. dated lOtli Juiie, 1873.

(;■) Bom. H. C. Or. Eul., No. 72 of 1880.
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I mean actually u.sed as an instriiment or means of gaming', 
The clock ig used for the purpose of wagering. The hetsj were 
to be decided by the clock in case of doubt. The object of put­
ting lip the clock on the premises was for the purpose of deciding 
tho bets. It is immaterial if the clock is used by people for 
other purposes. As to stakes, it is idle, to say that stakes are not 
the subject of wager. The roof is also used for purposes of 
gaming.

[ T e l a n g , J. ;— Is the roof an a r t i c le ?]
Lai7 f/ :—The word “ article means “ thing.^' The roof is used 

for the purpose of deciding bets. People stand on tho premises 
and make use of the adjoining’ roof for determining the bets- 
I f  a house be kept for betting ou a subject however distant, 
it falls within the definition of a common gaming house.

Cur. adv. mdt..

PaIv’Sons, j , Since the hearing of the arguments in this case 
my' learned colleague and myself have consulted together and 
have arrived at a unanimous conclusion on the points of law involv­
ed and. upon the terms of the order to be passed on the reference. 
W e have decided to deliver separate judgments, considering the 
importance of the subject and for its better elucidation.

The Chief Pre.sidency Magistrate has referred to this Court 
tiie following questions Firstly, -whether the accused, who had 
tho care and management of the place, kept or used the same 
for tho purpose of a common gaming house within the meanuig 
of section 3 of Bombay Act IV of 1S87 as amended; andj secondly, 
whether any of the articleSj 'vh., the clock, the money staked, 
the jiedhis or stalls, the books, or the roofs of tho adjoining house,s, 
were instruments used a.s subjects and means of"gaming, includ­
ing wagering, within tho mi^aniug of section 3 of the said Act. 
His reference shows that the place in question is used as a com­
mon betting house for the profit of the occupant. Since gaming, 
by the provisions of Bombay Act I of 1890, includes wagering, 
ihe place will be a common gaming house if cards, dice, tables 
or other instruments of gaming 'or wagering are kept or used 
therein (see .section 3 of the Bombay Prevention of Gambling’ 
Act lY  o£ 1887). ”



?0L , X ?II.] BOMBAY SERIES. 191

Tlie exj^ression instruments of gaming or wagering is by Bombay 
Act; I of 1890 made to include any avticle used as a Biibject or 
means of gaming or wagering. The point, thexefore, narrows it- 
self to this “-—-Is any article used as a subject or means of wagering 
kept or used in the place in question ” ? The A dvocate General on 
bshalf of the Crown contendedthat the word. ‘ ‘ tisecP’ where it tir^t 
occurs in the alxjve sentence, which is taken from tho definition 
given in Boml^ay Aet I of 1890, means actually nsed. j\fr. Invera­
rity for, tho accused argued that the word must be confined to 
tilings that arc specially devised and intended to he used for the 
purpose of wagering, and he cited cases and the opinion of Jardine, 
J., in QiMcn-Empress v. Oovind̂ '̂> in support of his contention. 
After .a full consideration of his argument, and of the authorities 
he cited, I can come to no other conclusion than that the word 

used ”  must be understood in its ordinary meaning', and that it 
i^efers to an actual user ; in other \?ords, I am of opinion that 
any article that is made use of as a subject or means of wagering, 
no matter of ŵ hat nature that article may be  ̂comes wntliin the 
definition of instruments of gaming or wagering. I see nothing in 
section 8 that is opposed to this view, for the power to order the 
destruction of articles found in a common gaming house is 
permissive only, and a Magistrate would only order the destruc­
tion of what properly ought to be and could be destroyed. There 
is no indication in the Act of 1890 of any intention to restrict 
the meaning of the word “  used ”, and it is almost im­
possible, considering the decisions, to suppose that the Legis­
lature, had it intended the articles to be limited, would not 
have plainly* so provided when it passed tho Act. Whether 
or not an article is used as a subject or means of gaming or 
wagering, is" a question of fact whicli has to be determined 
upon the evidence in each case. It is not a point that I would 
bo willing to consider in a reference of this kind, since in ease of 
a conviction there would be an appeal open to the accused in 
which the propriety of the finding could be called in question.

The above •would, I consider, have been a sufficient reply to the 
reference were it not for the mention of the roofs of the adjoin-

(1.) I, L. Ii,, 10 Bom,, 283,
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ing lioiiseR in it and for tho arguments of the Advocate Greneral 
thereon. This requires us to determine the legal meaning of the 
words kept or used in the place in question which occui’ 
at the end of the point before raised, and which are taken from 
seetion 3 of the principal Act. The roofs of the adjoining 
houses clearly are not kept in the place in, question. But., 
the Advocate-G-eneral contends that they are used therein, 
since they are made use of for the pui’pose of wagering there- 
in. If this aro'Lunent is sound, then it would have been far 
simpler to have proceeded against the accused for the use of 
the rain itself, since that admittedly was used as the subject of 
%vagering within the place. The whole of the bets were laid on 
or against the fall of the rain. I  am unable, however, in any way 
to accept the argument. I think that, to bring the place with­
in the section, the instrnniont of wagering must be in the place 
itself, either kept there or brought there, and used there frjr profit 
or gain  ̂and that it is not sufficient that "wagers are made in the 
place upon or by means of some article or other which is outside, 
the place, To hold otherwise would be, I think, to do violoneo 
to the language of tho section, while it would be inconsistent 
■with tho provisions of sections 5 to 8. The roofs of the adjoining 
houses mu.s't, therefore, be excluded from the Ii.st of articles that 
are in law capable of being used in this place as a subject or 

_jiieans of wagering.
The only other article that is relied on in argument as coming 

within the dehnition is the clock. That under the Act would be an. 
instrument of wagering if it was used as a subject or means of 
wagering; if,for instance, wagers were made depending upon, or to 
be decided by, the time kept by it̂  it would, I  think, be used as a 
means of wagering. Thi.s, however, as I have before said  ̂ is a 
que.stion of fact upon which I am imwilliiig even to express an 
opinion, as the point may come before us in another form. Even 
if I were willing, I could not do so in the present reference, since 
we have hot got the evidence, and the Magistrate has not himself 
found upon the point. All he says is that the clock kept accurate 
time and was watched by rdmusMs, and.that bets were decided 
by persons seeing the time by the clock if necessary, but in cases ' 
of no doubt without reference to the clock. I eannot infer from



this that bets were made and decided by the time kept by this Ŝ92.
clock, Tfliicli is apparently what would have to be proved in Qoben-
order to make it an instrument of wageriug. EsiPKEsa

KaVji
The order of the Court is that the reference be returned to the Bhimji. 

Chief Presidency Magistrate with the following answers, viz.,
(1) 111, the affirmative only if any article is kept or used in the 
place as a subject or means of wagering. (2) With the excep­
tion of the roofs of the adjoining houses, which are not within the 
place, any one of the articles mentioned might be an instrument of 
wagering if it is within the place and actually kept or made use 
of in the place as a subject or means of wagering,but not otherwise.

The Magistrate should complete the trial of the case in accord­
ance with the above answers. The costs of this reference are to 
be paid by the accused if they are ultimately convicted, but by 
tlie Crown if the result of the prosecution is an acquittal.

Teling, j .:— This case comes before the Courfc on a refer- 
er..ce made by the Chief Presidency Magistrate under seo  
tion 432 of the Code of Criminal Procedure. Tho questions 
referred are as follows :—

0 )  ^ iie th erth e  accused, who had the care and management 
of the place, kept or used the same for the purpose of a common 
gaming house within the meaning of section S of Bombay Act IT  
of 1887 as amended ? and

(2) whether any of the articles, vis., the dock, the money 
staked, the fedliis”  or stalls, the books or the roofs of the 
adjoining houses, were instruments used as subjects and means 
of gaming, including w a g e r in g , within the meaning of section 3 
of the said Act ? ,

The answer to the second of these questions decides the answer 
to be given to the first, and the argument before ns has been 
consequently directed to .the elucidation of the point, whether 
any of the specific articles mentioned in the second question, and 
chiefly .the clock, the money staked, and the roofs, are or are not 
instruments or subjects or means of wagering within the mean* 
ing of seetion 3 of Bombay Act IV  of 1887, interpreted by tbe 
light of Bombay Act I of 1890, I will first'deal with the" Vticles 
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whicli did not for.ia the subject of argument, viz.f the ‘ ‘ pedhis^^ 
or stalls, and the books., I am of opinion that, having regard to : 
the statements in the case referred, neither of them can be held to , 
fall within the purview of the Gambling Acts. The stall is the . 
seat or office, so to say  ̂ of the man who keeps a register of the 
bets made, and the books are those in which the bets are register* , 
ed. In my opinion, they are both too remotely connected ■with, 
the wagering to be accurately described as either instruments or 
means or subjects of wagering. They appear to me, according 
'to the statements in the case, to be merely helps to the preserva­
tion of evidence relating to the completed wagering transaqtion. 
As regards the money staked, I think it would be a straining 
of language to describe that as falling within the words instru­
ment, or means, or even subject of the wager. It is rather the 
fruit or result of the wager, and falls outside the scope of the 
section. This view may be supported to some extent by the 
language of sections 5, 6 and 8, aud is in accordance with the 
opinion expressed by Jardine, J,, in Ir/ipcrafnaj v. Gouind̂ ^K ' ^

The roofs of the neighbouring houses must next be considered^ 
I  do not think it to be necessary on the present occasion to decide 
whether, looking at the manner in which they are utilized for 
the purposes of these wagers as stated in the case, they are in­
struments or means or subjects of the wagers ; or, again, whether 
they can be properly included under the term "‘'articles used 
in Ilombay Act I  of 1890, It seems to me enough to say that 
they are not kept or used in  ” the place in question. They

■ plainly are not kept there. And, having regard to the provisions 
of such sections as 6, 7, and 8̂  I am, to some extent, confirmed in'- 
the view I expressed during the argument, that the Legislature 
cannot have intended that tangible things should be treated as 
used in a place where they are not physically.

Lastly comes the clock. And, as regards the clock, I confess, 
I  have felt considerable doubtv The doubt is, partly at least, due 
to the circumstance that the facts stated in the case do not 
furnish suSiciently full aud precise information. Thus it is not 
quite clear from the case whether, in point of fact, the clock has

a f  I. U  R., 16 Bom., 283.
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ever been consulted at any stage of any of the wagering transac­
tions entered into on the premises in question» All that tlie 
Magistrate states is tbat ‘‘ the bets were determined as to rain 
laliing by persons at the place seeing tbe rain falling in a stream 
from such of the roofs of the surrounding bouses as had been 
chosen by the individual betters on making tbe bets, and the time 
by the clock if it was necessary, but, in cases of no doubtj without 
reference to the clock.”  This is not quite precise. Again, this 
statetnent does not make it clear whether the determination ” as 
to the time was made by the parties to the bet referring to the 
clock or by the persons at the place ” doing so, or whether it 
was the stakeholder, who, in order to deal with the alleged win­
ner's application for the stakes, satisfied himself by such a refer­
ence. It may be, I say no more at present, that different results 
■may follov/in the different cases.

It is true that, if Mr. Inverarity’s argument is correct to its 
full extent, t h e s e  points will be all immaterial. He contends that 
the interpretation of the phrase “  instruments of gaming in 
'WatsQ}iy. Martin̂ '̂> and other authorities adopted by this Oourt 
in more than one ruling is still good in spite of Bombay Act I of 
1890. This certainly appeajpe to have been the opinion of 
Jardine, J. But, I own, I find it difficult to concur in that opinion. 
Ffimd facie, I  should say that the very fact that the Legislature, 
having all these authorities before it, laj's down a fresh interpre­
tation o£ the phrase “ instruments of gaming ” affords by itself 
a n  indication that some enlargement of the scope of the words 
■V7as intended. » Aiid, secondly, I  think that the word “  means is 
H word with a wider .signification than was given to the 
word “ instrument ” by the judicial decisions which have been 
alluded to. Taking the phrase " means of wagering in its 
ordinary idiomatic sense, I should say that it might fairly be 
regarded as somewhat wider than the phrase. instruments of 
wagering.’ ’ And when the former phrase is added by express 
s e p a r a t e  legislation t o  the definition of the latter, i t  seems t o  me 

; difficult to avoid the inference that some widening of. the scope 
o f the old law must have been intended. The considerations
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a i s i  L. J .,M . C., 50.
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which would he applicable in interpreting a statute, in which both, 
the words “ instrument and “ means” occurred together;  ̂would not 
necessarily apply where “ instruments'’being the sole word nsed in. 
the first statute an amending statute was subsequently passed to:- 
,add the word “ means”. It seems to me, therefore, that we cannot- 
now hold ourselves bound by the older authorities referred toia. 
the case of QuBen-EQnpres$ v. Govind And, looking at the ques­
tion apart from those authoritiesjl think we must come to the con­
clusion that a thing may be an ‘’•' Instrument or means ”  of gaming 
or wagering^ although not“  devised or intended for that purpose, 
or primarily used for that purpose, ” or “  destined for that 
purpose, ”  or " proved to have no other use ”, in the sense in which 
these various plirases have been employed in the authorities, 
touching this point. It seems to me that, looking, as we are 
bound to do, at the course of legislation on this subject, we ought 
to hold that any article which is in fact used as a means of wager­
ing must be held to be within the definition, even though it may 
also serve some other purpose or purposes. This con.struction, it' 
will be noticed, is not open to the observations made by Mellor, 
in Toilet Y. Thomas that if half-pence are instruments of 
gaming, then we all carry these dangerous instruments. All do 
not use half-pence, in fact, as means of gaming or Wagering, and 
in so far as they do, I do not know why under our Acts they 
should not be held to carry dangerous instruments. Kor do 1 
think that section S is in any way opposed to that view. I doubt 
whether, according to the decision in Jiditcs v. Bishop of OxforcÛ  ̂̂  
the section ought to be construed as obligatory, as argued by 
Mr. Inverarity. But, even if it v/ere so construed,"T am not at all 
sure that the inconvenient and alarming consequences indicated 
by Mr. Inverarity would necessarily aud unavoidably follow.

I ought, perhaps, to notice one other point. Mr. Inverarity . 
cited Webster’s Dictionary to show that the words “ instrument 
and “ means ” are convertible terms: Conceding that, I venture to’ 
think that the conclusion above expressed is nevertheless not 
vitiated, because I  think it clearly fallacious to argue that as

(1) I. L. Pw, 16 Bora., 283.
(3) 5 Ap. Ca., 214.
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means is convertible with instrument, anclinstrmneiit is byjiKlic- 
ial (ieeision interpreted in a limited sense in certain ActSj tliorc- 
fore means also nmst necessarily l̂ cai- the samelimiteLl construc­
tion in other Acts, even although these otlier Acts are ma­
teria. I  have already shown grounds for adopting a different mode 
of interpretation. And here I wilhonl}^ add, that it appears to 
me that instrument and means are convevtible and C0-&xtensi\'C‘j 
according to Webster^ only when the sesise of the two vrords i,s 
taken generally, and not limited^ as it is in Tr<;isoii, v. Mcniin 
and other cases of that class.

The result is that  ̂ in my opinion^ tho clock liei'o in question, 
although, o£ course, it may bê  and, as stated in the case, is utiliKci], 
as it certainly is capable of ]:>eing utilized, for other purposes., 
may nevertheless, in point of law, be also used as an instrument 
or means of wagering within the meaning’ of tbe Prevention of 
G-ambling Acts. Whether it is in point of fact so usedj is a mat­
ter on which we cannot properly give an opinion under section 
432 of the Criminal Procedure Code.

therefore, agree with Mr. Justice Par,sons in thinking that 
the Chief Presidency Magistrate mu,st be left to come to his 
own finding, on the evidence before him, as to the questions 
of fact, aud then decide whether the conditions laid down iu 
section 3 of the Act are satisfied, having regard to the interpre­
tation of the conditions which wc have now stated.

(1) 34 L. J. M. C., 50.
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Before Sir Charles Sargent, Kt., Chief Justice, and 3L\ Jtistice Ba^lejj.

THE BOM BAY B CRM AH  TRADING OORPOEATION, L IM IIE I), 18D2. 
(oRiGiiTAL'-Defendants), A p p b l la x t s ,  w. F. YO R K E S VIIT'E, (onTfiix-vr. Sepiember W, 
P l a i n t i f f ) ,  B sp on d en t. *  ....

Gompniuj—Shareholder—Executor̂  or adinlaUtrator o f a nhareltolder, rhjhls of—
" JJoldinfi a share, ” imaning of—Aijrcemmt— Comtruilion— Deelura(or)j dernw 
—Specific lielief Ad, ( [  o f  1877A '5'tr. i'2—ObJecUoii taken for frM  time in 
appeal—Pract tee— Procedure,

Prior to the year 1SG3 W . Wallace carried on an extensive timber trade in 
Eurmah. In that year the defendant company was formed for tho purpose of

* Suit No, 249 of 1890.
E 1455— 1


