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ljut none wero pointed out by Mr, Aratlioon which would afibrt.l
a suitable remedy or wliicli would preclude sufdi an action as the
present.” The opponent’s course, if ho de,sired tlio matter to be
summarily disposed of, ~Yas to liavc taken steps vmder scction ~78
to liave the attaclinieut on the box raised, Bj- paying tho
amount of the decrcc into Court he has entailed upon hinis(If
the necessit}™ of liling a suit if lie desiro.s to recover it.

Rule absolute to aet aside the order as made without jurisdic-
tion. The applicant is entitled to liis costs.

llulc made ahsolnte.

APPELLATE CIVJL.

Beforo tiu' C. Farmn, Kt., Chief Justice, and Mr. Jusf.iae 1Toskivtj.

CHIISTAMAN hin VITHuBA (oiuginal Dki'kkoant), Api'Eli.akt, v.
CHINTAMAN BAJAJI DEV and otuebs (okioinaT Pi-jM NTirFs),

Eesi'londents.™

Decree -JUxec.xiiion—Powers of Court ht Qxecuthuj decnc— Code of Civil
Procedure (Act X IV of .1882), &<'. 241*

The vfUidity of a decroo of whicli execution is soii.*ht oiuinot >0 disjmt.od
in execntioT) proceedings nndtsr soction 2-1li of tlio of Civil Proce(hiro
(Act X1V of 1882).

Appeal from tho decision of C. Jacol), Disti’'ict Judge of Poona,
in darkhjtst No, 7 of 1893. -

In 187J) one Chintanian Bajaji succeeded to the oEice of
manager and trustee of the Chiiicliwad Savasilidn.

In 1S80 he instituted Suit No. 1 of 1880 in the Court of the
District Judge of Poona against Chintanuin bin Vithoba to ol»tain
a declaration that certain mortgages of savasthan projierty made
to the said Cliintaman bin Vithoba by Lakshniibai, one of tho
widows of Dharnidhar the predecessor of Cliintaman Bajaji as
trustee and numager of tlio Chinchwad Savasthtin, wero not
binding upon him.

That euit was settled by a consent decroo passed on the 13th
July, 1880, by which the defendant Ohintaivian bin Anifchoba was
to bo paid Rs. 23,000 and interest, by annual instalments of

=Appeal, No. 32 of 1S95.
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Us. 2,000, oufc oi' the rovenues ol! tlic villag'o ol wliich was
part of tlio savastlidu property.

Mnljse(iuoutly Oliiiitaiuan Bfijaji was romovod from tlio office
Di«t]'iot CoiUt of [I'oonji, and uUkm trusttu-s wirro appointod.
This dycro(5 was, on ap])i'al, eonlirjiu'd h}" tho Cunrfc. Sco
Chinidniftn ruijajl Jhv v. Dhomlo (lancsfi

Chiiitaiium bin Yitlioba, in execution of tlio consent decree in
Suit No. 1 of 1S80, r(Kiciv(Ml Iks. 2,000 a year from the rev-'oniies of
tlie villago of Man till tlio ligfNiiiiiiiil;' ol’ 1Si) 1-02. Payment was
tlien withlicld. lie died, an<l in 18i>3 Sadiishiv and Vinayeic, hi.s
sons and licirs, jjreseuted a darkhiist (No. 7 oI’ LS0J5) to the
District Nourt ol' Poona, praying for an order lor the attacliniont
of the roveinics ol; the villa];'(; of "Man and for ])aymont from
them oC lls. 2,105-8-2 in I'm*thui: exeeution of the decree in Suit

No. 1 of ISSO.

The truKtees of tlio Chinchwad Savasthiln, liavin™ bc('n huvc<l
with notico of the a])[)lication, objected to lhe (i.secntion of the
decree, contending' {infer aliti) thid; ljakHlimibai liad no authority
to execute the morigrtg'es upon which tlio consent docroo was.
basedj that Chintanian Bajaji liad no authorify to consent to tho
decrccjaud that the cons;d<*i‘atiou fur tlW® niortg’age.s had not
been paid into ilio savasthaii, and hud not boon applied for
purpost's of the devasthdn.

For tiie d(‘cree-holdors it wan argued that thoHc oltjectdon.s
could not 1)0 taken in execntion ]vrocee(lings niider section 1144
of th(. Civil t'roccdurc Code (Act XI V of IvSS2),

The District Judge held that the obji'ciions eotdd bu taken iu
oxecntion yiroceedingp, and upon consideration of the (jbjcction.s
rejected the darkhast.

Against this decision iho docrco-holder;< appealed to the Mifyh
Court.

Mdcpherson (with him Iht/uuieo Bhaskui' Chauhal) for the
appellant (<lccrcc-holtler)”\'e are entitled to have the decree
executed. The present tiaistccs cannot ijuetiou the validity
of the acts of Chintuiiian 1?ajaji, wlio was tho former trustRe

(I>T.L. R., 15 Bom., (512.
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and thoir predecessor in tlio nmnag'oiiienb of fclie trust. C.h'ui- 180G,

tainan as 8udi trustee consented to tlie decree in Suit No. 1 of ('UINI'IMAN
1830, and the validity of that deereu cy.nnofc nOTr bo inipeuchod, Vm::(_B’V
in execution. This point is coiichided by authority. Scotion 24-i C"é’:}:’gf\'

of the Civil Procedure Code does not.nuthorize tlie impcucluuonfc
of decrees in execution—Bam B/mnjnn Slv(jh v. Aluisainiit

Mmider Koer ; JRamanoogro Smijk v, Kis/ieii Kis/iore .Nandn.
SIngU ; Burtoo Singh v. Ham P/Zirm™nsur Sinjfi '€= Sudinth'a v.
Ihidan ; Prosunno Kumari v. Golabchand

The District Judge relie.s upon Naraijan v. ChilxilLmaa™™\ Shi
Ganesh Dharnidhar v. KtsJiavrav GoviuiJ-* and Vennhai v. .Dhondo
GanetKk-*, hnt in none of thoso caios was this particular point
decided.

Gaujiat Sail'ishiv llao (with liiui Karayan Ganesh Clkindtivar-
hav for respondents In Suit No. 1 of 1880, Ohintaniau Bajaji
did not sue as trustee of the savasthan property. Tliis is clear
from the terms of the decrec in that auit™® which provided that
in the erent of there being obstruction in realizing tlio inouey
due from tlie revenues of tlio village of Man, the money
avrarded should be paid by Chintanian Bajaji personally : vide
the deposition of Clnntanion Bajaji in CJiintamm Bnjnji v.
Dhondo Gancsiy™™ . It is thus clear that the liability of Chin-
taman Bajaji under that decree was personal, and did not devolve
upon the succeeding trustees of the devasth”™n property, f the
respondents in this appeal.

Objection to the validity of the decree of which execution ia
sought can be taken under section 241 of the Code of Civil
Procedure. Clause (c) of that eection provides for the raising
of questions as to the stay of ejccutioii of decrees. Thissho'os
that it was intended that the validity of a decreo might be m

impeached in executionr. GovuM™MAN\ JNarai/an V.
(0 23 Calsw. 11, 127. («; 1. L. 11.,5 liom., 393,
(223 Cal. W. K., 2CG (M 1*L. r», 13 Bam,, 02"
(3) 24 Cul. W, SGA. Br. J., 1692, p. 250.
@1.L. E.»Mad.,80. (0 I.L.11, 15 Houi., (>I12 atpp. G
@ L.R, 21l A, 145 and G17.

10) 1. L. R., 19 lioiti., 3-23;
B 218*1-3
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CJiinfiuihin™/AShri (uuicsh T)h<iniuUiar \\ lu’'shavrav™>"  Vimuhai
V. dJiomU~™\

FariiaN, C. J, :—Tn 187-i Cluntainan succccdod to the
office of, manaj™cr ami trnst-.-o of iho Chincliwail Suvastliaii, arul
in LS80 lio inslitatcil Suit No. 1 of 1880 in the Court ol' the
District -Tiulgc of Poona agaiuBt Chintaman Vitholia to oLtaiii
a declaration that cortaiii no(.,Ni<Y(S o* Kavastluin i)Vup(irty
made to tlio saitl Clilutaman Vitlioba b}" ljalc.sluuihai, oni'. of tlie
widows of l)haniidhar, tlui prudccosaor of (jliintauuin I5ajaji in
tlio managiMnont of the (jliiucliwad SaA'aHtlutu; wero. not liiiidin’™
upon liiin.  That .suit was sc'ttUd liy a tiDUWiit ((MntM aSH!d on
tlio loth July, 18MO, awarding' tlu' di'Fendani. (’hiiit-aiiian Vithol)a
Kh. 23,000 and intore.st, hy annual )n.stalini*nis of Ks. 2,000, out
of the rcvi'niu'H of tho villng-e of Miin, wiTudi is part of the savub-
ih.'In property.

tSubso.(juontl3' (‘hiiiiunian Jhijaji w»s [It'niovtil from tlio oliiee
of mang/CM ami tru.stcc of the .savasth.-lii niiih>r a decree of tho
Di.strict Court of Poona, and other tnistin's w»'ro ii,p])oiuti'd. This
decree was on appeal cnidirnied by the I\)\\vi—i'khiltni)-ui-

(,’hintatnan Vithoba in execution of tlie con -ent dcoreo in Siiit
No. 1 of ISsO roceived Rs. 2,000 a yeariVoui the n'vcnue.s of ihe
villago™of 'MjIn till tho boginninj™ of IHO1-0.*. Il'ayiueut was then
withhc,, 1, and in 1SO:] Sadaslinv iind Viuaytdc, tho sons ami beir.'
of Ohiutauian Vithoba, decca.iedj pre.enied darkbast No. 7 of
1890 to tho District Court of Pooiia., prayin_u' for an order for tlie
attachiuont of tho revenues of tlie v.lla“e of Mannml foi’ payment

from them of lis. 2,195-8-2 in further exe(Mition of the (lecroc in
Suit No. 1 of 1880.

The trvistcGs of the Ohinchwad Havastluln having bt:eu ~cr?(id
with noticc of the darkliftst ohjeeted (dItt) Huifc ljuk.slnuibai
had BO authority to exocute the bond.s upon which thu (‘oiihient
decrce was based, that Cliintainan Bajaji luul no authority to
econsent to tho dccrce, and that tho consid(‘i’'utioii for tlus liond.s

0) T,L.'R.,rjBom.,393. () W J., 1892, i». 27().

1. L,B.,15B 625 1) 1. L K. inl5inn. fil2.
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was not lawfully paid into the sava,sthdii or was not applied for
purposes of the devastlian.

It was contended for the docrce-holders tliat those ohjoctions
could not be raised in execution proceedings iiudor section 244i
of the Civil Procedure Code.

The District Judgx; upon the authority of Narayaii v. Ohuila-

Shrl Gancsh Dharnid/iar v. Keshavrav itovind™ and Vinn-

bai v, BhonJo Gancslt”“¥held that the objections could bo raised

in cK'ecutiou proceedings™ and upon consideration of the objec-
tions rejected the clarkhust.

After hearing arguments upon.the queefcion whether objections
impeaching the validity of the decree of which execution is
sought can be entertained in execution procc«dings under sec-
tion 2il- of the Civil Pi'ocedure Code, wc hold that the question
must be answered in the negative. Wo think Mr. Macphorson
has rightly argued tliat, so far as the reported cases show,
this question has never before been fully argued and decided
by this Coui't. In Navajjan Vv. 0 hintaman™'~ objections similar
to the objections raised in this case were entertained iu ex-
ecution proceedings by this Ooui't, but the report of the case
aho\vs that the point whether such (piestious could be dealt
with under section 214 of the Civil Procedure Code was not
raisedj and apparently wa”™ not considered. In SJul Gancsh
JDkavn'ulJiar v. Kcs/iavrav Govind-~ this point did not ari.'’. In
Venubai v. JJJioiido GaMsh Dev/™ the present point arCso, but
was not pressed, and the learned Judges referred to tlie case
of Xarayaii v. GhintaiMht as an authority without noticing that
the point whether the validity of a decree of whbicli execution
is sought can be disputed in execution proceedings uiider scction
21-1' was not actually decide<l in that ease.

On the other hand there is strong authority for bolding that
the validity of a decree sought to be executed cannot bo iin-
pcaehed in execution proceedings under section 241. In Itam
Bliunjiin Singh v, Mussuiuut Miinder Koer™” the Calcutta High

1 1. L. li., KBam., 305. @ r. J., 1593, p, 250,
2) J L, n., 15 Bom., G. (1) 23 Cal. W. R., 1ST.
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Coin-fc held that wliore the sons oi: a deceased judgmeiit-debtor,
whoao estate is declarod U} tho deoree to be liable to sale, are
admitted on tho rccord ua his roprcsentcativcs, tliey are not
entitled in the execution stage to re-open the whole case, an<l
lo ask for a decision as te -\vhother tho debt incurred by the
fatlier was not for tho benefit ol; the estate, or was in- some ofcliov
way invalid iindar the Hindu law and not bhiding’ on tlic joint
family. In Rfonanoorjro Siiiffh v. Khhn Kinhofo Narain Singh™
tho same Court held that the (juostion whether property seized
by a judginent-creditor in the hands oi: hi.s doeeased jad,i>'iuent-
debtor'nt son, is held by tho son under Huch eircnnistance.s as
render him liable for his CatlierH debts, cannot be trit'd in
executiou proceedings. 'Pheso easesi were cited and followed in
Burtoo Singh v. N\(m. J”ur/i/cssur

The Madras High Court has ruled that a iiuestiou whether
the decroo was obtained by fraud or collusion is not one which
relates to the execution of tho decree, Imt which affeets its very
substance and validity, and that sncli a (luestiou can ouly be
raised by a Hoparate suit—Hudindra v. lhidan"“K In rrosanno
Kunid.n v. Go/ahrh(iud<™\ where th(® Sebaits of an idol sued to
set aside dccrees obtained a™aiusfc their predecessor on thu
ground that they were obtained by frau<l or colluBioii, no oltjec-
tiou was raised before the Tjords ol' the I'rivy Council to the
Sebaits aeeking their remedy by suit. Had the suit been barred
by section 241, Civil rroeedure CJode, there can bo little doubt
that the poii.it would have been taken in argument.

It is contended by Mr. Rao tliat as clause (c) of section SFL
provides for the cntertainuient of queHiions as to the stay of
execution of decrees, thereforo it was intended tliat tho validity
of a decree might be impeached in execution. Wo do not think
that the words can bo rightly understood in tliis sense. Ques-
tions as to the stay of execution refer, we think, to tho atay of
execution of valid decroes, Mr, Kao has also referred to the case
of Trimhah v. Govinda™"\ In that case a dccfce had been passed
against A, and an inum jaghir village wag attriched in execution.

(1) 23 Cal. \V. Tv.. 265. @® 1. L. li, » Mud., 80.

(2 24 Cal. W.Il,, m . (@ L.11,2 1, A, 145
r)1.i.n, ID 328
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Thereupon A claimed that the attachment «houkl bo removed on
the ground that the viUago leing service -vatan was not liable to
attachmeut. The claim was rejected. A then sued for a dcclo-
ratiou tliat the property was not liable to attachment and Bale.
The High Court, agreeing v.dtli the lower Courts held that no
suit would lie, the Court wliicli originally rejected the claim made
in the execution proceedings having had jurisdiction imder the
words of. section 24 clause (c). In that ease the decree of
~vhich execution was sought created no charge upon the property,
but was merely a personal decree against A.

It is also contended by Mr. Rao that in Suit ISjo, 1 of 1880
Cluntaman Bajaji did not sue as trustee of the savasthdii
property, and that the decree directed that, in the event of there
being obstruction in the May of roalizing the money due from
the revenues of the village of Mst™ the rnonoy aw™arded should
be paid by Ohintaman Bajaji personally. IMr. llao referred to
the deposition of Chintaman Bajaji rej‘jorted “at jmges 61G and
617 of 1. L. R., 15 Bombay.

am the proprietor of the savasthdn and my son is the
manager. | have been treating the davastluin as my private pro-
perty, 1 and Dev (/. e., the deity) are one. So | understand that
I am the owaier.’»

In the plaint in Suit No. 1 of 1880 plaintiff described Inmself
as Shri Ohintaman Bajaji Dev Maharaj.” Ho sued ap'if he
considered himself the incarnation of the deity Mangal Marti,
and as if all the savasthiln property belonged to him. It seems
lear that wdien he undertook to pay the money tnvarded, ho
intended to do so out of tlie savasthan property.

The trustee.s-respondonts did not object in the lower Court
that the decree was only against Chintaman Bajaji. They came
in as his legal representati\-es™ but they are only liis represen-
tatives if the decree was passed against him as a trustee for the
mavasthan property. |If the trustees-respondents arc not the
representatives of the judgment-debtoi* in Suit No. 1 of 1880,
then they are not entitled to come in under section 241, Civil
Procedure Code, and if they are his representatives, they cannot
mdispute the validity of the decree in execution proceedings,
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Amiio ixttaehtnent liaMliecii placcil iipcjii the ])roperty, objections
caimofc be talccn iiiulor «uctioii 278, and the only reiuccly for tlie
triistecsj if they liiivo any, Is hy rcNular suit.

For tliese reasons wo are unable to doul with tlic objections
tulcen by responJouts to tlio vali<llty of the deci’cc in Suit ISTo. 1
of LSSO, and 'wc must rcverso ibi; deciHion of tbc lliatvict Court™.
and ilirecfc tliat tlic Di.strii't Court do procoi'd witli tlio execution
of the ducreo us pi?iyed iti tbo darkliast. Jic.sponduiits to boar

all costs ol' this appeal and oC tbc procfodin’s’Vs iu the District
Court,

Order reiun'svd and in‘ccPfulij//Z/” remtnitlrd.

AIMNELLATIN CIVIL.

Jiffort Mr. Juslit'a Parsnnx an/l Mr. futitir.i' Rnnadc.

RAMADAI, Avrijow u- KAMKIMi"HXA BALKU18UNA(ouuuNAr, Dn-
I'Knuaht), AnEr.LA?[T, r. HAVA (ouiiHNAr, I'Im ntu'le), "IIKsPQ.vifKST.*

AJdoptii)ii— Sci'inul adopdon id fht llftiihv' of Jii'si nilnpled fan ‘is invcilUil —
,Joinf cnjofiment of puypertii Inj (th owner cn/d a irt'spannn'—Advrr-'fc posness-
ion— Trespexsacrh riffihtsi Inj  pvcirriiiihyit—CumpromiHC -Famlij scltlem<;tUf.
effifH o/.

"Ramla’ishna YoHhwant adopted Itayu ns his «ou, but w Kayu 1toiliuuo nickly
anti wiis®wt oxpoi'tod to liva, ruiiulvriHImiiaftorwiinlHii'loplod IhllcriHlinii (llayii's
brotkor). llaaikrislumdlcd in IS KJ; and Uli AvitUtw llainiilttvi andtU e two (idopioil
sons ccmtiniU'd to livo t(»gotlu'r wutil hur doath iu ISOK, iuul ivftor U.'v doaili Uiiya
and BHIlvvlidituv still livt'd togotlii'v until 1B77. wluin I5;i.lkvifilina iliod, leaving' a
widow EtvlhalKii and a minor kou (R!ualci'irilin.i). Aftor that ovont Uadhaliai
and tlio plaiiititl’ liaya buf'an to livj sei>avatoly.

Aftor RiinilvriHlina Yesliwatil.'s d.nith in 181(>, tin) Lunl™ wort) roj'lslori.'d in
Balkrisimu'snanid. ia Aii"MUHt, 187H, on tlio aitidlcaiion of; Uadhiiliai "U bolialC
of lier minor son tlio nianagumont i>{ tho proporty was lakca I'l'oni IUya liy tUa
OolliHitor, wlio luin.sclf assnniod tho inanngonient. A coniiirouust' ol; tlio disputu
was, howovor, elFoetod by whbicU tlw pvupi'viy waitu bo sbared eqttally butwcon
Pvaya and Raniki'isima, tbo nunov sou of Balkrisimaj and fi-oui 187H to 18S2 tli>
Colloctoi* paid tlioia equal moiofcios oi! tlio jii'odui™N'.

In 1800, the plainiiiF Raya brongbt ibis suit claiminy as tbo adopted son ol

Eanikrlsbna Yosluvant citlwr tlw wbolo of tbo property, or in tbo altornatlvo i\
nioioty oil it.

* Soooud Appeal, No. 01 of



