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CAPPELLATE CIVIL,

Uefore Sir 0. Farran, Kf., C7iuf Justice, and Mr. Justice Homing.
VAPVAJLAL MOTIOHAND (oEiaiNArj D ecei?-iiolder), Applicant,
KAOHIA GARBAB laiUSIIAL (oiugijtal ArriiCANT), Opponuijjt.”

JExcoulion— Attaclivieni—AUaoJdment of property of fhinli>fTson~rPaymo))t inio
Court of aniQiuit of decree by oiomr of properlii in onlcr to I'cJease proportij—
Applicaiioii in exccuiionfor reftind of money ko ‘pahl— N-0 p'uriad'icfion io vrder
n'fiind—Separate suit nccesnar™— Praaticc—Proaidnrc— Civil | 'roccditi'o Code
{Aci XZV of 1882), See. 27s.

A cortain box was attaoliod in oxecntion o) a dt'cvco agalust (iuc ]\lathnr,
wlioso father, alleging tliat it waa liis property ami iUyt 5TtitiInn’"R paid tlie
bailiff tlio amoTint of tlio decroo in ordor to rolcaso it fi'oju attaolunoiit. Ilo tlion
applied to tlio Jndgo to liavo tlio money refunded to liiia. ' Tho Jxulgc liold tlio
bos to bo Ids property, and dircctod ropayniout.

Ildd, tliat in making tlio ordor for lopaynieiit tlio Judgo acted without juriti"
diction, tlicro boing no provision in the Civil Pi'ocednro Oodo (A(it X1V of 18S2)
Tinder which it could bo nuidc. The proper course mass to liavo takon stops
tinder section 278 of the Code to have the attaolunent on tho property raised.
By paying the timount of the docroo hito Court it boeame 7iocosnary to Illo a suit
for the recovery of tho money so paid.

Apprication Under the extraordinary jurisdiction of tlio Higli
Court (section 622 of the Civil Procaduro Codo, Act X1V ol! 1882)
againat the decision of Khan Saheb Nowroji Bjraiviji® Sub-
ordinate Judge of Unirethj in tlie Ahvnedal)ail Distriet.

In execution of a decree obtained by Varajlal agair™t one
M,athur Garbad, the bailiff attached a carfcfiin box; in the house
iu which lylathur Gkirbad resided with his ratlior Ivacliia.

Kachia alleged that the box was liis, nnd mis not liable to
attaehmentj but in order to save it ho was obliged to pay the
bailiff tho amount of tho deorec, and two days afterwards ho
applied to the Court to have the amount rcfundctl to luia. The
money Avas still in Court and had not been paid otoi* to tho
decree-hohler.

Tho Bubordinatc Judge granted the appUoation and directed
repayment to~be made, holding that Kacliia had proved that the
box was his.

Application No. IM of 18SG imdcr the Extvaordinary iTurisflictioii,
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Vai'ojlalj tlio decree-hoMcr, tluToupon capplioil io llic High Court
and obtained a rulo iiiu ciilliiif'" U])Oii Kachia to .sliow causo why

order of rnpnyiaent mado hy ilio Sul)ordmaio Jndgo Bhould
not & set iiKide.

Chwanhl .11 Sdalmul a.ppcared for tho apidlcant (Varajlal)
ill support ol' tlio ride:—Tiie order of rt'puymt'nt was uiado in
exccutit)!). There is no provision in tho Civil I''ucothu’'o Codo for
tiuch a rel'iind. Ivachia jdiouhlliavi'l.rought a si‘i)arato .suit for
the nioui'y—.Dulichanil v. I h t \ Jvgdco JSharaitt Hmgh
v. liaja

Naijhulas T. Marplialm for Iho o])poiiont (Kaehin) Fiiowod
oausc:-~Th(i money being Jitill in the otisiodyitl' the Court, and
not having hoen paid over to tho dt'creo-liohh'r, (lie Hubordinate
Judge had power to order tho rel'und. 1lo luis found tliat tho
money was }iaid under prolesfc, anil that tlic hex was really
Kachia\s Jiroporty and wan not liabKi to attachment. The (ourt
rarely has pnNver to ro,store mont>y which it linds al'ier iu(puryita
own otllcei- has wrongfidly tahcn, nnd which is .still in its bauds,
without ])UILing thu pcr.son wrougviil to tim troublo, delay and
cxpt'nso ol' 1.>riugiug a Huifc and haying a Tresh in(Juiry.

VkUiihV, i\ = ) . Wo think thali in makin.n the order winch the

Suboi'dinate .ludgc has made In this ease ho acted without ju-

risdiction. The pro])erty in tiuebtion,a l)ojc, was n.ttacinMl by tho

Nazir,;uid to procurc its release iho op]mncnt pnid to the Ndxir
the a™mount ol: tho decree iigaljist hi« sou, 'I'lui
Judge has ordered tho iiiuount ro ])aid to

Subordinate

lu) repaid to tho
opponent. There no provision in the, Civil ri'tjcednru Code to

which we htivo been referred under which such an ordd' can be
made.

Under .similar circumatances tho plaintilt in tho case of Iuli®
chand Raiiikishe™ brought a suit to recover tho amouiit bo
lad paid under conipxxlsion, which went on appeal to the Privy
Couucil. Their Lordtthips (at pago U53) .say; “ It was also
objected that tko remedy is not the proper one, and that fomo
further procecdinga should have been taken iuthe executiou suit;

M1. LR, 7Cal, S (U 1. L, R, 15 Cftl, 650.
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ljut none wero pointed out by Mr, Aratlioon which would afibrt.l
a suitable remedy or wliicli would preclude sufdi an action as the
present.” The opponent’s course, if ho de,sired tlio matter to be
summarily disposed of, ~Yas to liavc taken steps vmder scction ~78
to liave the attaclinieut on the box raised, Bj- paying tho
amount of the decrcc into Court he has entailed upon hinis(If
the necessit}™ of liling a suit if lie desiro.s to recover it.

Rule absolute to aet aside the order as made without jurisdic-
tion. The applicant is entitled to liis costs.

llulc made ahsolnte.

APPELLATE CIVJL.

Beforo tiu' C. Farmn, Kt., Chief Justice, and Mr. Jusf.iae 1Toskivtj.

CHIISTAMAN hin VITHuBA (oiuginal Dki'kkoant), Api'Eli.akt, v.
CHINTAMAN BAJAJI DEV and otuebs (okioinaT Pi-jM NTirFs),

Eesi'londents.™

Decree -JUxec.xiiion—Powers of Court ht Qxecuthuj decnc— Code of Civil
Procedure (Act X IV of .1882), &<'. 241*

The vfUidity of a decroo of whicli execution is soii.*ht oiuinot >0 disjmt.od
in execntioT) proceedings nndtsr soction 2-1li of tlio of Civil Proce(hiro
(Act X1V of 1882).

Appeal from tho decision of C. Jacol), Disti’'ict Judge of Poona,
in darkhjtst No, 7 of 1893. -

In 187J) one Chintanian Bajaji succeeded to the oEice of
manager and trustee of the Chiiicliwad Savasilidn.

In 1S80 he instituted Suit No. 1 of 1880 in the Court of the
District Judge of Poona against Chintanuin bin Vithoba to ol»tain
a declaration that certain mortgages of savasthan projierty made
to the said Cliintaman bin Vithoba by Lakshniibai, one of tho
widows of Dharnidhar the predecessor of Cliintaman Bajaji as
trustee and numager of tlio Chinchwad Savasthtin, wero not
binding upon him.

That euit was settled by a consent decroo passed on the 13th
July, 1880, by which the defendant Ohintaivian bin Anifchoba was
to bo paid Rs. 23,000 and interest, by annual instalments of

=Appeal, No. 32 of 1S95.

475

180,
\ AH.UI\h

V.

Kaciiia,

SeptfmMr 24,



