
1892, , To grant it on an application made so late  ̂ the lius'band
HieabA.1 having no notice of it before, and, therefore, no vspeeial reason for

D h dnjibhoy getting the review matter determined speedily, would encourage
Bomanji. frivolous endeavours to spin out litigation at the husband’s

expense. Alimony is given pendente lite for the husband’s 
protection, to prevent the wife using the husband’s credit, but 
the course taken since the dismissal of the suit has left him 
without this protection. The basis of the wife’s application is 
that she is without means. I ask, as in Nobleit v. NobleM if 
the plaintiff was in such a state, why did she not apply earlier ?” 
See, toO;, Tivislcton v. Twisleton -̂\ , I  must refuse to allot alimony 
during the review proceedings on the ground of delay. I  now 
dismiss the application with costs.

(1) L. Pv. 1 p. aud D., 651. (2) L. R. 2 P. and D., 339.
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Before Mr. Judlce Bayley, {Acting Chief Jnstice)^ atid Mr. Justice Farran.

1892. FRAM JI M ANEKJI PUNJAJI an d  a n o th e r , (P la in t i i f s ) ,  v . THE SECRE- 
Sepimher.2. T A E Y  OF STATE FOR IN D IA IN COUNCIL, (D e fe n d a n t ) .»  -

A'bhM (Bombaij) Act V of 1S7S, Sec. 5u—Gonstruciion~~“  Or " read “ n o r”—
Order o f  confiscation.

Section 55 of the Bombay Abkari Act V of 1878 provides that no order of 
confiscation shall be made until the expiration of one month from the date of 
seizing the things intended to be confiscated, or \yithont hearing any person -who 
claims a right thereto, and the evidence, if auy, which he produpes iu support of 
his claim.” Certain casks of vinegar belonging to the plaintiffs were seized by 
the Collector of Boiiibay on the 5th November, 1891, and an order of confiscation 
was made on the 17 th Novembei’, 1891. The order was nside after hearing the 
plaintiffs.

Held, that under the provisions of the Abkdri Act, section 55, the .Collector 
could not make a valid order of confiscation before the expiration of one month 
from the date of seizure.

E ef e e e n c e  from the Bombay Courfc of Small Causes, under 
section 69 of the Presidency Small Cause Courts Act (XV of 
1882).

* Small Cause Oourfc Suit, 17o, §72i of 1892.



The Judge stated tlie case as follows:—  ___
FbImji

1. In this case the plaintiffs, who carry on business in Manekji 
Bombay in Ind.ian condiments, sought to recover from the de-
fendant the sum of Rs. 560, being the value of 25 casks of toddy The Seore*. . TARYOPbTATO
vinegar, the property of the plaiutiffs, imported from Gfoa on tor India 

the 7th of February, 1891. The plaintiffs allege in their state- 
ment of claim that the said casks of vinegar were wrongfully and 
without any justifiable cause detained by the Collector of Cus
toms at Bombay on their landing on the said 7th Februaryj and 
then illegally and without proper cause seized by the Collector 
on the 5th November, 1891, and illegally and unjustifiably con
fiscated on the 17th November, 1891.

2. A  copy of the summons and a copy of the plaintiffs’ bill 
of particulars are hereto annexed.

3. The defence to the action was' justification under the 
Bombay A'bkari Act V of 1878. Sections 7,9, 37, 54, 55 and 67̂ ^̂  
were particularly relied on in support of this plea.

(1) The followiug are the seclious of ActV (Bombay) of 1878 referred to
Section 7,—Svibject to s u c h  orders as aforesaid, the GommissioiiGrs may at m y  

time after inqiiiry recorded in writing, fine, dismiss) 
ol̂ cCTŝ for suspend or reduce any subordinate officer appointed,

or any officer on whom any additional powers or 
duties hare been conferred or imposed by them under the provisions of the last 
preceding section, for any breach of departmental rules or discipline, or for 
carelessness,, unfitness, neglect of duty or other misconduct-

Section 9.—No liqxior or intoxicating drug shall be imported by land or by
InaporfcoflkiuororintoxicatiBg Presidency of Bombay

dm". ,  unless—

(a )  it is liable to the payment of duty under the Indian Tariff Act, 187S, or 
any other law for the time being in force relating to the duties of customs on 
goods importec? into British India aud the duty prescribed hy auch law has 
been paid thereon; or

(h j such import is permitted under the power nest hereinafter conferred.

Subject to the orders of Government, the Collector may {roin time to time :

(cJ permit the import of liquor, or intoxicating drug, or of any kind of liquor 
or intoxicating drugs other than liquor or intoxicating drugs liable to the 
payment of duty under such huv as aforesaid, on payment of duty, if any, to 
■̂ vhieh the same is liable under this Act and on such other terms as he thinks 
fit, and

( d ) Cancel such "permission.
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1892, 4. Tlie seizure and confiscation oi the goods on. the datos
FrAmji allesed in the particulars of demand were not denied.ManeIcji to i ■ ^
PUNJAJI [Clauses 5 to 9 o f the ease stated are not material tor the

The Secre- purpose of this report^ and are  ̂ therefore, omitted.]
SABYOP State

. Section 37.—Any Ooinraissioiier, or Collector, oi' 
IN OoUNGIL, Power to seize liquov, &c., in , „  , , • i t  i •

open places, aiicl to detaui, other A'bkAri Officer duly empowered in tJiis ueliair, 
saaTch ancl arrest. ,may

(a )  seize in any open place, or in transit, any licpiot or intoxicating drug or auy 
other tiling wliich lie has reason to believe to be liable to confiscation tinder 
this or any other law for the time being in force relating to A'bkari revemxe ;

(b)  detain and search any person whom he has reason to believe to be guilty 
of auy offence against this or any other such law, and if snch person has any 
such licpior, drug, or other thing in his possession, arrest hin\

Section 54.— All liquor or intoxicating drugs imported, exported, transported, 
removed, manufactured, sold or had in possession in 

things liable to conllsca. of this Act, or of any rule or order
made under this Act, or of any license, permit or 

pass obtained luider tliis Act, aud

AU toddy drawn from any tree in contravention of this Act  ̂ or of any such rule, 
ordei', license, permit, or pass as aforesaid; aud 

Allli'pior, if any, aud all intoxicating drugs, if any, lawfully imported, export
ed, transported, removed, manufactured, sold, or had in possession, and all toddy, 
if any, lawfully di'awn, along with, or in addition to, any lifpior or intoxicating 
drugs, imported, exported, transported, removed, manufactiired, sold or had 
in possession, or along with or in addition to any toddy drawn as aforesaid, and

All stills, utensils, implements or apparatus whatsoe'^er for the manufacture of 
licpior or of any intoxicating drug, used, kept, or had in possession iu contra
vention of this Act, or of any rule or order made under this Act, or of any license 
obtained under this Act, and

All materials collected or had in possession for the pm’pose of luilawfully 
manufacturing liquor or auy intoxicating drug, and

The vessels, packages, aud coverings in which any liquoj, intoxicating drugj 
Btill, utensil, implement, apparatus, or material aforesaid, is found, and the other 
contents, if any, of the vessel or package iu which the same is found, and the 
animals, carts, vessels, or other conveyances used in carrying the same,

Bhall be liable to confiscatiou, .

Older of eonfiscatioii by whom Ĵ ection 55,~A11 confiscations under this Act 
to be made, adjusted by the Collector:

Pi’ovided that no order of conliscation shall be made until the expirtation of one 
month fi’ovn the date of seizmg the things iKteiided to be coniiseated, or without 
hearing any person who clai.mB a right, thereto, and tlie evidence, if any, which he 
prodiices iu support of his claim,
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The order of coDfiscatioiiwas made after heaiing the plaintifis.
10. The points for determination were :— Pba'mji

(1) Whether this vinegar was hqnor within the purview of Ppa'Ja 'ji

the Bombay Abkari Act V of 1878 ? The Sechi:-
(2) I f  sOj .whether it is liable to the payment of duty under ’i-'oit Ikdu 

the Indian Tariff Act X V I of 1S75_, or any other law for the time Oodncii,. 
being in force relating to Oustoni duties on goQd.8 imported into
British India ?

(3) Whether the seizure was properly made on 5th November,
1891 ?

(4) Whether the order of confiscation of 17th November, 1891, 
fulfils the requirements of section 55̂  aud whether it is vali<" 
even though mado before tho expiration of a month from tlw 
date of seizure, but after hearing the plaintiffs and receiving such 
proofs as they wished, to adduce ?

Wlieiiev̂ er confiseafcion is orilerecl under this Aci;, tlie owner of tlie thing ordered
to  bo cousfiscatecl m ay, at tlie d iscretion  of tho 

Kedemption may be allowed. i ■ -j.Collector, he given an option of xouoemnig xt on
paymeiit of such fine as the Colloctor tliinks fit.

Seetion 67.—No action shall lie agaiusi; Governmeat,or against any A'bkilri Ojiicor
for damages iu any Civil Coiirt) for any act dond Juh 

Bar of actian, , (.
done or ordered to be done by them in piirsnanee oi

this Act, or of any law at the time iu force relating to A'bki’ui revenue,

Anti all prosecutions of any A'hksiri Officer, and all actions which may bo law* 
fully brought against Government or against any A'bkilri Ofiicev, iu respect of 
anything done, or alleged to have.been done, in pursuance of thia Act, shall be 
instituted within four months from the date of the act cojnplaiiiod of, and not 
afterwards, ,

Aud any such action shall be dismissed

(a )  If the plaintiff d̂oefs not -pvovc that, previously to bringing sueh action, he 
has presented a’ll such appeals allowed by tliis Acfc, or by any other law for 
the time being iu force, as within the aforesaid pei'iod of four months it was 
possible to present ; oi’,

(h)  In tho case of au action for damages, if tender of sutlicient auicnds shall 
have been made before the action was brought, or if, after the institution o£ 
the action, a sufficient sum of mouey is paid into Court with costs, by or on 
behalf of tlie defendaut:

I’rovidod that nothing in this section shall 1)c deemed to afiect the powers or 
Juriijdictioa o£ Her Majesty’s High Court of Judicature or of the Court of Small 
Causes at Bombay.
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(5) If such order was mvalid, what damages^ if any, were the
rn,AMji plaintiffs entitled to under the circumstances of the case ?

M a n e k j i

PuNjiji 11. As to section 67,1 was of opinion that the acts complained
T he o f  were not within its protection. Moreover, the Collector couldOECRETAEY ^

oy State foe not be said to have acted hond fide, in the lesal sense oi the tei’m.
India iir ^
Co-o-Kcii/. 5̂ 2. In the view I took of the 55th section it became un

necessary to decide the first, second and third questions.
13. It runs thus :— 'A ll confiscations under this Act shall be 

made by the Collector; provided that no order of adjudication 
shall be macle by tho Collector until the expiration of one month 
from the date of seizing the things intended to be confiscated, or 
without hearing any person who claims a right th e re tO j and the 
evidence, if auy, which he produces in support of his claim.’ ’’ 
This is a highly penal proceeding, and, to put it very mildly, it 
makes one of the parties a judge in his own cause. It ought to 
receive a strict interpretation. It first provides that all confis
cations shall be made by the Collector. Then follows a provision, 
which is expressed in negative terms, and is, therefore, imperative. 
It says no such order shall be made until the expiration of a 
month. This is the first limitation to the exercise of the Col
lector’s powers. It peremptorily forbids him to pass the order 
in any event, until the lapse of a month. If he makes one within 
the prescribed period, it is wholly void and inoperative, and is a 
mere nullity. The proviso then goes on to impose another condi
tion, and the restriction to the exercise of his power in respect 
of a wholly different matter, vi .̂, he is not to mafce the order 
without hearing the claimant or objector. It has been maintain- 
ed for the defence that the proviso authorizes the Collector to 
adjudge confiscation upon the happening of one of the two 
c o n t in g e n c ie s  either after a month or after hearing the claimants. 
If this argument be sound, the Collector would not be bound to 
grant a hearing. He may positively refuse to hear, wait for a 
month, and then confiscate the goods. If the two clauses are to 
be road in the alternative, that would be the necessary consequence. 
He has the option of doing one of two matters, and ho does one 
no matter why, in preference to the other, This construction
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would be revolting to the legal mind. Mr. Little felt the forceO o
of the obj action J and sought to destroy it by suggesting' a trans
position of the two clauses, which he thougiit would make the 

hearing compulsory. In the first place, such a transposition 
is inadmissible iu a fiscal statute, but, secondly, it does not really 
help to solve the difficulty : Provided that no order of adjudi
cation shall be made without hearing any person who claims a 
right to the things seized, or until the expiration of'a month after 
seizure.” This leaves the Collector’s option untouched. He may 
still elect to postpone taking action for a month instead of hear- 
ing the party grieved. I f  the clause relating to hearing 
acquires an obligatory force by reason of its holding the first 
place in the sentence, why should not the clause appliea1:>le to tho 
month make it equally incumbent on tho Collector to stay his 
hand until the expiration of a month ?, It already stands fii'st.

14. The construction placed by the Court upon the section 
and its proviso receives strong support from the following con
siderations. It avoids the consequence of a precipitate decision 
by leaving the Collector freedom for a whole month to alter his 
mind_, or modify his views. At the same time tbe party feeling 
himself aggrieved has a whole month within whicli to produce 
his evidence. The draftsman was no pedant. Having enjoined 
a prohibition as to time he did not pause to consider whether the 
use of the conjunction “ nor” instead of “ o r ” in the sentence 
would not better satisfy all grammatical proprieties. For these 
reasons the Court disallowed the plea of justification.

15. Thesi'eniaining question relates to the amount of damages. 
For this purpose the whole circumstances of the case must be 
looked to from Vth February. There were repeated demands. 
The plaintifis were deprived of the possession and use of their 
goods. The Collector persistently, and in spite of plaintiffs’ re
monstrances, refused to deliver up the goods. The detention, after 
the Collector had opportunities of satisfying himself as to the 
quality of the goods for the purposes aforesaid^ was unauthorized, 
I^ therefore^ a w a r d e d  the value of the goods before they got de
teriorated in the manner and owing to the causes stated in this 
reference.

1893.
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There was a decree in plaintiffs’ favour for Es. 307 and costs 
contingeiit npon the opinion of the High Court.

16. At the close of the case I was required by Mr. Little to 
state a case for- the opinion of the High Court, whicli I have now 
the honour to solicit npon the questions—

(1) AVhetherunder the provisions of section 55 of the Bombay 
A'bkari Act of 1878 the Collector can make a valid order of con- 
fiBcation before the expiration of one month from the date of 
seizing the things intended to be confiscated, but after hearing the 
person vrho claims a right .to them ?

(2) Whefcher the plaintiffs were entitled to the damages 
awarded in the face of their admission that the goods were value
less at the time of seiz:ure and confiscation in November ?

Anderson for the plaintiffs:—As to the construction of section55 
he contended that ^^or’  ̂ should bo read ‘^nor

Lang (Acting Advocate Greneral) for the defendant
The following authorities were referred t o :—Maxwell on 

Statutes, p. 284 ; Metropolitan Board o f  W orh  v. SteedŜ K

Bayley, 0. J. (Acting):— In this ease la m  of opinion that the 
learned Small Cause Gourb Judge’s view of the proper construc
tion to be given to section 55 of Act V of 1878 is correct. The 
provisions of this Act, it is to be remarked, are intended to be iu 
protection of the subject. It is also to be borne in mind that 
they are of a highly penal nature. The Court, therefore^ will be 
very averse to auytliing like a strained construction of this 
section if that con.itruction is one which tends to ci t̂ down the 
protection intended to be given to the public.

Now this section runs thus;-—
All confiscation under this Act shall be adjudged by the 

Collector, provided that no order of confiscation shall be made 
until the expiration of one month from the date of seizino’ the 
things intended to be confiscated, or without hearing any person 
who claims a right thereto, and the evidence, if any, which he 
produces in support of his claim.

(1) 8 Q, B, D.5 445,



Whenever confiscation is ordered under this Acfc, the owner of 1S02. 
the thing ordered to he confiscated may, at tho discretion of the Yskmi " 
Collector, be given an option of redeeming it on payment of such
fme as the Collector thinks fit.”  v.

T he
To my mind that language is sufficiently plain and intelligible. S e c e e t a e t

02? Stats
It may be that it would be more strictly grammatical to have icoe I n d ia  

used ‘ nor ’ instead of “■ or ’ in this sentence. But the meaning ■ Council. 
of the section, I think, is clear ; it is that both these conditions 
must be fulfilled before an order of confiscation can be made.
And that this was the deliberate intention of the Legislature 
I can very well believe, A  month does not seem too long a 
period to provide before such a serious step as an order of con
fiscation is allowed to be taken. It is highly desirable that such 
an order as that should not be. made in a hurry.

The construction contended for by the Advocatc-General is, I 
thinkj a very laboured construction entailing a distant straining 
of the language of the section; which, as I have already said, seems 
to be plain and intelligible enough as it stands. Why should 
the Court so strain the language of the section ? I think no 
reason, certainly no sufiicient reason, has been shown as to taking 
that course, if we are at liberty to take it.

On these grounds I  think the answer to the first question, 
referred to us by the learned Fourth Judge of the »Small Cause 
Courts should be in the negative.

F ARRAN, J . - I  am quite of the same opinion. Now the first 
provision oN)his section 55 is this :—

“ No order of confiscation shall be made until the expiration of 
one month from the date of seizing the things intended to be 
confiscated"*' * ”

That is in the broadest and the most imperative terms. It is a 
provision dealing with the condition of time. The second pro
vision, viz., “ or without hearing any person who claims a right 
thereto, &c.”, has nothing to do with the question of time. In such 
a section as this is—a section dealing with the conditions to be ob
served before making the order of confiscation— one would expect 
both these matters to be provided fo r : both a provision as to the time 

B 1363—5
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that must be allowed to elapsebefore sucb an order is made and also 
a, provision as to tbe claimant’s liglit to be beard. Presllmabl3̂  
tlierefore, the second provision is an addition to, and. not in substi
tution for, the first provision. Is there anything in the language 
used which, overrides this presumption ? On the contrary, it is 
only by reading this section, as perhaps a purist might read itj 
that room is left for any other construction. Using language as 
it is commonly used, the word ‘ or  ̂ in a sentence constructed as 
this is, would as often be used as the word  ̂nor,’ to which here, 
I tliink, it is clearly equivalent. The illustration put during the 
argument gives an example of such a case. One may say to a child 

you are not to leave the house for an hour, or without your great 
coat. Can there be a shadow of doubt as to what is there meant ? 
This property of tlie word  ̂or ’ in a sentence thus formed seems to 
be a peculiarity of the language, as is well shown by Grove, J., in 
The Mdropolitan Board of Works v. Steed̂ \̂ In a sentence begin - 
ning with a negative, as this does/or ’ is understood as repeating 
or carrying on that negative, i. e., as equivalent to ' nor ‘ ^

Certainly, had the intention of the Legislature been otherwise/, 
you would have expected to have found the plain and imperativfe 
provision that no order should be made within one month 
cut down or qualified by words equally plain and unmistakeable, 
and that we should not have been left to extract that intention by 
such a laboured and difficult process of argument as with the 
words as they now stand is required.

(1) 8 Q. B. D., 445, at p. 447«

APPELLATE CIYIL.

Before Sir Charles Sargent, Kt., Chief J'ustice, and Mr, Justice Birclii'ood,

lSf)2. GAUSKHA, (o r ig in a l P la in t i f f ) ,  A p p e lla n t , v. ABDUL EOP'KHA
Feh'ucmj 4, a n d  ANOTHEE, (ORlelNAL DErENDANTS), RliSPONDENTS.*

Decree against d nirddv—Political Agent's Oourt—Death o f  the sirdar— A p
plication fo r  execution against the heirs—Ohanga o f  status—-Jurisdiction— Civil 
Court—Section 649, para^ 2, o f  the Civil Procedure Code (A ct X IV  o/lS82
A sirdar against whom a decree was passed ia the Com-t of the Political Agent 

having died, thfj decree-holder'[applied for execution against his < heirs. The

=** 4.ppc-al Ho. i n  of 189].


