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contrary. Koegler v. The Coringa Oil Co.® hagno bearing upon

J.G. Swme the question. There one of the parties did not, in fact, appoint
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an arbitrator at all.
Attorneys for the plaintiffs :—Messrs. B. 8. Brown & 0o.

Attorneys for the defendant:—Messes. Bdlirishna  and
Perozeshaw. '

M) I L. R., 1 Cale,, 42.

PARSI MATRIMONTAT, COURT.

I
Before Mr. Justice Jardine,

HIRA'BA'T, PLAINTIFF, v DHUNJIBHOY BOMT‘%NJI,
DEFEND ANT* '

Husband and wife—Pdrsi Matrimonial Court—Aet XV of 1865—Suit by wife for
judiciel separation—Alimony—Alimony after decree dismissing wife’s suit dnd
pending appeal—dAlimony pending petition for rveview of judgment—Practice ‘in
allotment of alimony.

A vife sued her husband for judicial separation in the Pdrsi ’\Iatrlmoxual
Coart. Alphonv was granted to be by an order dated 11th July, 1891, which
{lirected the defendant to pay alimony to-her from the 15th April, 1891, ¢ untll the
final decres herein be passed,” On the 18th July, 1891, the suit was dismissed,
and after that date the defendant ceased to pay alimony. The plaintiff obtained
a rule for review of judgment, which was distharged on the 27th January, 1892,
and on the 18th March, 1892, shefiled-an appeal against the decree dismissing
the suit and againgt the order vefusing a review, She now applied for an order
directing the defendant to pay her all the arrears of alimony © pendente lite??
from the dateof filing the snit, or so mumch 25 had not been paid, and that he

- should pay her further alimony until the final disposal of the appeal. -

Held—

(1) Dismissing the application, that the words “final decree herein, ™ contained
in the ovder of the 11th July, 1891, by which alimony was granted, meant the
decree in the suit and not in the appeal, i

(2) That the Parsi Matrimonial Court constituted nuder Act XV of 1865 had
1o power to award alimony “ pendenie life ** after decree and pending appeal
(8) -An unsuccessful wife is not entitled to claim alimony after final decree

'md pending appeal, ncr for the period during which she is seeking 1ev1@w of
= fment.

juee
QLere—w bether the Court where a petition for veview is pending before it has
a dis] ‘retion to allo continue 'dlmony “rendente lite,”

*Suit No, 4 of 1891,
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The words, “ during the suit,” in section 33 of Act XV of 1865 include the
period np to the making of a final or absolute decyee.

Bllisv. Blis O and Dunn v, Dunr should gunide the practice of the Pérei
Matrimonial Court in allobment of alimony for the time following a decree nisi,

APPLICATION by a plaintiff, after dismissal of suit and pending
appeal, for an order directing alimony to be paid from date of
dismissal of suit until final disposal of appeal.

This was a suit, filed on the 24th March, 1891, by a wife against
her husband for judicial separation. On the 11th May, 1891, she
applied for alimony, which was granted by an order made on
the 11th July, 1891, This order directed “that the defendant,
Dhunjibhioy Bomanji, do pay to the plaintiff, Hirdbdi, as and by
‘way of alimony pendente lite, the swm of Rs. 120 per mensem
from the 13th April, 1891, until the final decree herein be passed.”

On the 18th J uly, 1891, the suit was dismissed ; after that date
the defendant ceased to pay the plaintiff the alimony allowed by
the above order.

- The plaintiff obtained arule nisi for review of judgnent, which
was discharged on the 27th January, 1892, and the review was
refused.

. ’ 5,
On the 18th March, 1892, the plaintiff appealed against the
decree dismissing the suit and the order vefusing a review.
On the 28th June, 1892, the plaintiff presented a petition pray-
ing for an order directing the defendant to pay to her all the
arrears of alimony pendente lite from the date of the filing of
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this suit, orso much thereof as had not been already paid, and -

that he should be directed to pay to her the sum already fixed
as alimony pendente lite, being Rs. 120 per mensew, till the final
disposal of the petitioner’s appeal.

The amatter now came on for argument.

Jardine (with J. D. Nimuchwalla) for defendant—showed

cause :—No alimony can now be granted. The suit was
dismissed and is over. Section 36 of Aet IV of 1869 gives
alimony only ¢ pending the suit.” The word ‘suit’ there does

not include appeal. A hushand cannot be required to enalle

@ 8P. D, 188 @ 13 B, D,, 91
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his wife to obtain the ]udnmcnt of a second Cowrt. Further,
this Court cannot deal with the qucshon It the application .
can be made at all it should e made to the Court of Appeals
The appeal is against the decree and the order reiusmn a review,
but no appeal lies against such an order. Ay to. the  merits,
the review was refused because the Court was of opinion that
on the allegations the plaintiff had no case.- This application is
made ab a very late period. ~The petition was dismissed so long
ago as the 18th July, 1801 ; so there canbe no pressing necessity.
—Macrae on Divoree, p. 3; Wells v. Wells®, '

B. D. Reporter for plaintiff in support of the The
order for alimony until final decree wust include the decree
in -appeal. As to the English practice, Lovedon v. Lovedon® ;

“Jones v. Jones® ; Nicholson v. Nicholson'®, in which case the
2

words “ pendente lite” ave defined as meaning while the rights
of the parties are in contest ; Wilson v. Wilson® ; Browne on
Divoree, (5th Bd.), pp. 278, 879, 880.- Jones v. Jones®_ decides that
alimony continues unloss the subsequent -proceedings are vexa-
tious and frivolous,  The appeal in the case has beeu adwiitted
by the Court,so it cannot be regarded as frivolous. As todelay,

the vecords of the Court will show that the plaintifi'has not been |
guilty of any delay.

JaroiNe, J:—The plaintiff sued for a judicial scparation in
this Court, and on the 18th July, 1891, her suit wwas dismissed
by My, Justice Birdwood., The suit wasfiled on the £4th March.
On the 11th May .she applied for alimony, and got an order
trom the Judge on the 11th July, ditecting the payment of ali-
mony pendente lLte “until the final decree hevein be passed.”
On the 9th Septemnber the plaintiff applied for u review of judg- _
ment, and on the 27th January, 1892, the learned Judge, after a
rule nisi and a hearing, vefused {o review, and ordered the plaint-
iff to pay the costs. The plaintitfappealed against the dismissal
o}'jhe suib and the refusal to review; and her.appeal was admit '

@38 and T, 542455, C. 83 L, J., : ()41 I T, (P and M._), 53,
(1) 3'8, and T,, 214,

) 1 PhLil,, 208, ) 5 umg .y 829,
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ted fo the tile o£ the High Court on the 18th March, 1892, and
now awaits hear ing and decision. It is admitted that the defend-
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ant has paid the: ahmony up to the date of dismissal of the suit. proy ey

On the 28th June last, the plaintiff iade apphcahon to this
Court - to divect the defendant  to pay her all the arvcars of
alimony, and to pay her at the same rate as alimony pendents lite
till the final disposal of the appeal. Mr. Jardine, for the defend-
ant, contends that the appeal is vexatious and frivolous, and
that the plaintiff is guilty of laches and delay, and that the
Court ought, therefore, if it has any power to order payment of
alimony after the diswissal of the suit, to refuse to do so in its
diseretion. He also argues that this Court has no jurisdiction,
and that the application ought to have been made to the High
Court, which is seized of the appeal. My, Reporter, for the plaint-
iff, nrges that the form of the Judge's order shows that he meant
“the alimony to continue till the Court of Appeal had determined
‘the case.

In my opnuon the words “final decree hercin” mean th®
decree in the suit and not in the ‘appeal. In Rule 190 of the
English Rules (quoted in Browne on Divorce, 5th Ed., p. 234)
the words ¢ final decree ” ave used in this sense, and the expression
sometimes means the absolute decvee as compared with the
decree nist, as in Cotton L, J.’s judgmentin Zllis v. Ells® . In

section 44 of Act XV of 1885 a final decree is comtrasted with

an imderim order.

Tt has heen conceded in ¢ argument that the Court of Appeal hag
power to direes payment of alimony pending the appeal. As
authorities on the practice in England and the right of the wife
ag'a general rdle, to alimony pending the appeal, Mr. Reporter
cites Dovedon v. Lovedon® in the Comrt of Avehes and Joues v,
Jones® | where it was affirmed by the Pull Court.  But no preced-
ent in this Court, nor authority in any of the reporty ov text-
hooks, has been cited to show that the alimony pending the

: 1 Teo £ha Clomvk v ne hag
appeal may be awarded by the Court whose decision hug Leen .

appealed against.
O § LD, 188 - (%) 1 Dhil,, 208,
@ L. R, 2L and D, 333; 5 G, 41 L 3, (P and M), 83,
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Another contention for the plaintiff is thab section 33 of Act
XV of 1865 should be interpreted ‘as if the word * suit ™ includ-
ed appeal in regard to the provision of alimony pendente litey
where divorce or judicial separation is sought. It is urged that’
after an appeal is admitted, this Court and the High Court have

" co-ordinate powers to award alimony. I do not think this is

the necessary or reasonable meaning. - In no section’ of this Act
does the word “suit ”or “sue’ necessarily take the meaning
which includes appeal: such a meaning would conflict with
sections 16 and 16 about jurisdiction and section 44 about the
custody of children. It may be supposed that, if the Legislature”
had meant_to empower this Court to award alimony after appeal:
made, it would have used as plain language as in section 86 of.
the Indian Divorce Act IV of 1869, '

Section 33 of Act XV of 1865 empowers this Court to mdbri'
the hushand to pay alimony © during the suit.” It is the practice

~ here to pass a decree nisi in the first instance upon a sentence of

divoree. Since the Court was creeted, there had been six sen-
tences of nullity before I passed such a sentence in 8. v. B. ®.
In four of ~these cases the Court proceeded by decree
nisi, possibly influenced by an amending Act of Parliament,
which so far assimilates the English procedure in nullity to that.
in divorce: I followed these precedents in 8. v, B®, T am in-
formed by the Clerk of the Court that there has been only one.
successful suit for judicial separation (No. 8 of 1870): thers
the first decree made was a deeree nist to be made absolute.
after three months.

,

As, in the present case, T have had to consider the practice, T
may now state my view that the words “during the suit ” may
be taken to include the poriod up to the making of & final or
absolute decree, This view will make our practice conform to-
that of England. In Hulse v. Tuverior®, the Judge Ordina,ry
says: “The two deerees ave the beginning and ending of the
same Act, the one inchoate, and the other perfecting, or com--
plete ; a space of time being interposed to admit of enquiry,” -
The same view was taken in Norman v. Viilars® , ’l‘hevmatter- a

O L Ry 16 Bowm,, 639, @ L R, 2P. and D, at p. 261,
. ®) 2 Ex, D., 359,
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settled by two decisions in the Cowrt of Appeal. In Ellis v.

1
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Ellis™, a decrec nisi had heen obtained by a wife, and was nob  Hma’eant

appealed against., It was held, overruling Latham v. Latham®
that the Judge Ordinary has power to order alimony pendente
tite notwithstanding a decree nisi has been made for dissolution
of marriange. The reason given is as follows «—* Until the final
dt,cree the Court can make no permanent provisic  “or the wife;
therefore, it seems u,asonmbln that it should hav_ ver to make
some temporary provision,” The case of Ellis v. £élis hias heen
distinguished from cases where the guilt of the wife has been
established. = In Dunn v, Dunn®, Cotton, L. J., says: “Ellisv.
Bllis was an entirely different case. The wife there took the
proceeding against her husband, and she had in no way forfeited
her rights againgt him. The case was one where it would be
proper ultimately to grant permancnt alimony, and we thought

it reasonable that in the meantime she should have intermediate
alimony,”’ ‘

" The Indian Divorce Act IV of 1869, section 86, in cases where
a deeree nisi has been pronownced, leaves less discretion to the
Judge than the law of England. It provides no rule in cases of
Judicial separation; but as to suits for dissolution or nullity, it
says that the alimony pending the suit shall continue until the
decree is made absolute or confirmed. Mr, Macrae, at page 111
of his edition of that Act, considers that the Indian rule is based
on Wells v. Wells®), but the judgment in Dunn v. Dunr shows
that Wells v. Wells did not lay down a binding rule about the
period between decree misi and deeree absolute. Cotton, L.J.,
| 8AYS - N
“In Wells v. Wells there was no motion for & new trial; in
the present case the motion for a new trial has been refused.
We  do not find on enquiry that Wells v, Wells has been treated
-in the Divorece Court as establishing such a general rule as ig
contended for—that, although the wife has been found guilty, the
~alimony must go on till the case is finally disposed of. Until
adultery has been proved against the wife, she is entitled to

()8 P, D., at p. 189, @) 13 D, Du, at p. 93,
2) 2 8wab, & Trish, 299. ® 3 Swab and Trist., 542,
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support, and the Court gives her -alimony pendente lite. -But,

when her adultery has been proved, thongh she is still a wife.
she has lost that vight. ~Ought not the alimony then to stop at -
the verdiet ? * # The reasonable vuls then appears tobe that
on the jury finding the wife guilty of adultery her right fo-
alimony ceases, subject to this—that if the Judge thinks if reasone

able so to do, he can continue it. Thus, for instance, he may-

think it not improbable tliat the wife will obtain a new trial,
and succeed ultimately in establishing her innoeence ; in such a

case he might well think ib reasonable that the alimony should
be continued. To hold that alimony continues as a matter of

vight till an application for a new trial is disposed of, would
encourage frivolous applications for new trials.”

TLindley and Bowen, L.Jd., concurred, and the former remarks:
“It secms anomalous that the right should continue 'Wheﬂ_a,_f
jory has found her guilty. If the verdict is against hér_; the.
onus mush lie upon her to show that the alimony ought to be
continued.  The Judge ought to have power to give it to her;
but T think it would be wrong to hold that without further
order . it continues after an adverse verdict?? T may here state,
that as section 33 of the Act I have to administer (Act XV of
1865) does not lmit the Judge’s discretion as section 86 of the,
Indian Divoree Act does, I am of opinion that Bllis v, Ellis and
Dunn v. Dunn should gride the practice in' allotment of alimony
for the time following a declee nas,

Tt follows logically from the fact that an uusucces‘:ful wife is
not as of right entitled to claim alimony up totdecree absolute,

~that she is not entitled to claim it after final decree—I mean

pending appeal—mnor for the period in which she is séekiﬁg
veview of judgment. Wells v, Wells, on which Mr, Jardine
relies, is authority in England for holding that when the lower
Court has declarved its final judgment on the case it has no power
to allot alimony pendente lite. What is said there about the
divorce of & wife may well apply to her suit for judicial separa-
tion. “ Where the cause is tried before the Couvk itself, that
final conclusion will have heen reached - when the Court dedaus
its 3udmn¢31b on the i’aci;.aJ for in this Court such ]udﬂment is
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final. And if an appeal carries the case forward, it also carries
it into another Court competent to allot alimony, if it pleases,”
The discretion to allot can be better exercised by the Court
where the appeal is pending than by the Original Court. As
Lord Penzance says iun Jones v. Jones, in the report in 41 T. J,,
Prob. 53: “If there was fair ground for an appeal, it would be
reasonable that alimony should be paid, bub if a wife in all cases
were entitled to alimony during the appeal, great evil might
result. A wife found guilty of adultery might appeal for the
sole purpose of getting alimony.”” Now it is obvious that the
Judge of the Court appealed from cannot properly exercise the
judicial discretion indicated in this vemark. T am of opinion
that I have no power to allot alimony pendente lite after this
Court has passed final judgment on the case.

It is, however, argucd that the time taken up in the review
proceedings ought to be excepted from this ruling, on the analogy
of Nicholson v. Nicholson), where on granting a new trial the
Judge Ordinary said that the alimony pendente lite remained in
force. Now, as pointed out in Macrae, p. 167, there is some
resemblance between the reasons for, and procedure in new trial
and review. I am not prepared to say that this Court, while a
petition for review is still pending before it, may not have a
diseretion to allot or continue alimony pendente lite. I can well
imagine cases to which the reasoning in Duun v. Dunn may
justly apply, where the Judge thinks that the wife may be
ultimately successful. But no motion for continuing the alimony
was made to Mr. Justice Birdwood : the present claim s made
after that leavned J udge had finally refused the review with
costs, and after he had ceased to be Judge of this Court. The
rveasoning in Wells v. W ells clearly shows that I should refrain

- from interference, especially as the wife has appealed against the
order refusing to review. There the Judge Ordinary laid down
that “such alimony can only he allowed, if paid or enforced,
while the question of a new trial is still open.” The judgment
of this Court being final, so far as this Court is concerned, I
vefuse alimony for the period of the review proceedings.

‘ ' ) 3 Swab and Trist., 214

2 1368t

153

1802,

Hira'sa’r
»
DHUNIJIBHEOY
Boaawor



154

18962,

R
~ Hirdsdz

THE INDIAN LAW REPORTS. [VOL. XVIL

- To grant it on an application made so late, the hushand
having no notice of it before, and, therefore, no special reason for

B . . - .
Duuxoemoy getting the review matter determined speedily, would encourage

Boxawar.

1892,

September 2,

frivolous endeavours to spin out litigation at the husband’s
expense. Alimony is given pendente life for the husband’s
protection, to prevent the wife using the husband’s credit, but
the course taken since the dismissal of the suit has left him
without this protection. The basis of the wife’s application is
that she is without means. I ask, as in Noblett v. Noblett @, if
the plaintiff was in such a state, why did she not apply earlier ?”.
See, too, Twisleton v. Tawisleton®. " T must refuse to allot alimony
during the review proceedings on the ground of delay. I now
dismiss the application with costs. "

(1) L. R, 1 P, and D,, 651, (2) L. R. 2P, and D,, 339.

ORIGINAL CIVIL.

Before Mr. Justice Bayley, (Acting Chief Justice), and Mr. Justice Farran.

FRAMJIMANERJI PUNJAJT Axp axoruen, (PraNtires), ». THE SECRE-
TARY OF STATE T'OR INDIA IN COUNCIL, (DEFENDANT). ¥

A'bkdri (Bombay) Act V of 1878, Sec. 55—Construction—* 07" read ““nor 7=
Order of confiscation.

Section 55 of the Bombay Abkari Act V of 1878 provides that «no order of
confiscation shall be made until the expiration of one month from the date of
seizing the things inbended to be confiscated, or without hearing any person who
claims a vight thereto, and the cvidence, if any, which he produres in support of
his elaim.” Certain cagks of vinegar belonging to the plailtiffs were seized by
the Collector of Bombay on the th Novewber, 1801, and an order of confiscation
was made on the 17th November, 1891. The order was nmde after hearing the
plaintiffs,

Held, that under the provisions of the Abkdri Act, section 55, the Collector
could not make a valid order of confiseation hefore the expiration of one month
from the date of seizure,

REFERENCE from the Bombay Court of Small Causes, under

section 69 of the Presidency Small Cause Courts Act XV of
1682).

* Small Cause Cours Snit, No, 5724 of 1892,



