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Though it is not cumputerib to a tenant to tbny his Umcllord’s 
title at the dato of ]iis IcasOj it is open to him to show that it has 
,since determined. ^Ve set aside the decrec and rcnnnid the case 
i'or a retrial having reference to the above reniarkb. Costs  ̂ costs 
in the cause.

JJecree ftct aside and case remanded.
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Before Sir C> Farran^ Kt,, Chief JukI'k'c, and Mr. Jvstico Ilosking.

DAI SHIJMN15AI (ORIGINAL I’la in t if f ) ,  AivrnLLAXT, t-. KHAESIIKDJI 
rs^ASAIiYANJl M A SALAYAJjA  (obumkal ])I',fejsdamt), Uespondknt.*

Purait—Marriage—lujani marvingc among l\irsti — Cus{om—-Suit far dcclara- 
(ion ofnnUilif i f  infant marrkuje—Agc <f majori/y apjilicable tit cnna of such iuit 
—Indian jU<tjoi'ifi/ A d  {IX  of Iy7i'»), >Secs, 2 dinl H—ParKi Mttrviujje and Uivori'P 
Act (XF <f J.805), AVr. W—Limitation Acf. { XI ’ o f  1877), Arf. 1'20~i'nicfici'— 
liteond appeal—I'indiui/ of hvx'r Cvurts <ta lo cHslcm.

A Parsi fciiuile, within ilirct* yoars (vfU'V kIh* ]iinl aiiaincd tlio ago uE iwi'nt v- 
0110, bruught a nuit in tlm (jtnui of tlio Subonliiiiilo at Broach fov a
declaration that a uiarriago cori'nuniy iH'fJormcd in 18GU, 'nvIk.'u bIu; was iii.it 
three years old, did nob creato ilio shiin.̂  ol laisliand imd -wifo botwooii hur And 
tho defendant, {rho had nover llvod -willi t]io (lort-ndiiut as liia wifo. ’ I’ln' 
b'xihordinato Jndgo hi?ld tluvt tho nmrriago Avas valid (nul binding, hoin[' of 
opinion that tho custom o£ iufuni luarrlftgo annnij' tlio lVu-.siri was w oil estab
lished and recojjiiiaed. On appeal tliu .ludj^c ccnllnnud ilio dcL'roCj holding 
that at all events in 180S), wlion tho niarriagu took placoj tho ('Utitoni W!i.s runi- 
nion and rocoj,'uizc(l a« binding. On aecond ajjpeal tlio Hlyh Court {.•onouired 
willi the opinion cjpWHSod in Peshofam, v. ]\l);li('yhiW) tjiat tho Zuroantriitn 
S3’’etcm did not (lontoniplato nuirringo in inruncy, but l.liu Josvcv Courts havin'  ̂
found a custom hud yrov.n up aniung i ’lirsis in India validuliug fiuch uiurri,T.ye.'<, 
and that the jnisitom v̂asi iu I’orco in 180i». did not coii^idor it opi'n onsccoTtd 
appeal to arriro at an independent H)\ding as to -whether the cvidouco establiHlied 
tho exlatcnca of snoh a mtoui,

d£dd, that a Tarsi Kuiiig to liavo a marriago dcclurod void is “ acting in 
tlw matter of warriugu ” and, theroforo, the Iiuliun Majority Act (IX  ut J.b70), 
■which makes tho ago of eighteen the ago of majority, does not apply to a ((uoijtion 
of litnitation mtli regard to Rucliisuit. The ago of majority in bucli a o&so is 
that prescribed by the rarsi Marriage and Divorce Aet (X V  of 18G5), twonty- 
onp ybarii.

Secojid Appeal, Noi ,U7 of 1808. 
m I, L. E„ 13 Bom., 302,
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Jleld, iilso, tliivti ai’ticlo 120 of ilio L in iiia tio u  A c t (X V  oC 1877) wftjHnpi'Vnialiln 
to  tlio al)Ovo s u i t  and  tlia t tlio  p lainlilT  liaviiig ro r  tlio puvposo o£ l)ri)i,s'hig ih i' 
a u it  a tta in e d  lioi- m ajo rity  n i  iw onty-ono , tlio « u it wns n o t  1)iU'r(>cl.

Aot X V  of 18(35 oontaiiiH no  p rovision  as to tlio  n t  w hicli a luai*- 
viago pail l)o v a lid ly  coutractod, ilio iiia tto r l)«iii|j: lo ft i.o tlu; gonoral la\\' \vhiok 
g’overus P iirsis ill th a t  j)a.rticular, japfc as tlio  E iiiflia li M arn a t?o  A.cL (4 Goo,
IV , c. 7H) ](MV03 it  to  b a  d o a lt w itli Ity thu  oom m oii law  of E i i '‘land .

Second appeal from ilio docision oi‘ C. l’̂ v̂ YCofct, Assistant 
.luilgrt of liroaclij conlinninof tlio tiocreo of Ivtlo iSilliol) Clumilal 
D. Kaviplivar, Suljoi'ilinato of r’ l’onch.

»Snit].iya wii'o for a declaration o f m illity ol inariiai^'c. Tho
-.parties were Par,si,s. 'J .lies iiit Avas lilod on 1 1th Sc])teinl)er, 1800.

The plaintid'alleged that «lio wa.s honi on the 20bh Septciul»er, 
1SG6 ; that on the 25th .Taimary, 18G0, .slic l>oing then hetwoon 
two and tlireo years old, she wont thi’ough the coruinony of imu’- 
riago with the defendant; that she had never llYod with him 
as hi.s wife and had never ratified or acqnicscod in the alleged 
jiiairiago, but on tho contrary had always repudiated it and 
had refused to live with the defendant, Sho contemlcd thaii the 
pretended marriage wa.s null and void, as she, being at the tirao 
ail infant three year.s old, was incapable of c.on.seiiiing to the 
contract. ShCj therefore, prayed for a doclnratitju that the mar
riage ceremony had not created tho sfatiiR of luishund and wife, 
and that the a lleged  marriage was null nnd void.

Tho defendant contended {infer alia) that tho .suit was tinu- 
barred by limitation; that tho marriage was legal and iMnding ; 
and tliai} plainiiil coidd not repudiate it.

The Subordinate Judge held tluit the marriage was valid and 
binding on tho plaintilf. In Iii.'i Judgnienfc ho naid:—

“ Tlio snifc"n'as not tim e-barrod, hcoauso Iho oauno of action upcrucd to 
])laiutiff when she was iiiforuiod o f tlio jiiarriago ou roacliLrig yoara o f (liwn'f- 
tioii, that iH, at tho age of fiu iftocn . '.I’ho ovdtnM'V period  o f liinitntion was 
six years under articlo 120 of Schotlulc I f  of tho Lim itation A ct (X V o f  1877), 
but uiulor Boctiou 7 of tlin snnio Act tlio period was extended to Ihrpoyoars 
from  tlio date of p k in tifl ’g attaining majcirity. Blio wns pvovcd to liavo beou 
born on tho 20th St^ptenihoi', 18(10, and in tho m atter of tlio nmvriago the 
plaiutiir attained her niajoritiy nnder ncclion !5 o f tho .I’ arei M arriage and 
D ivorco A ct (X V  o f 18G5) ftt ih o  «g c  of Iw cu ty -oao ami not at tho ago o f 
eiglitoon under tlio ludiau Mujority A t (IX of 1870). Tlic plauxtiff

lUi
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V,
K uaiisuedji,

1800.
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th e v e fo ro , e u t it lo c l  t o  iiistU .iiio  th e  s u it  at. a n y  i im e  b e f o r e  s l ie  con ip le tiM l lici- 

t\vont.y-fouri,]i ycm -, a n d  t l io  B uit l ia v in g  b e e n  b r o u g h t  o n  t b o  U t l i  S e p te m b e r ,  

181)0, w a s n o t  t im c -b a r v o d .

“  T h e  m arriage was v a lid , as t iio  cu stom  o£ in fa n t  m arringog amonp; r a i ‘ .si«

w a s  w e l l  e s ta b lis lio t l a n d  r e c o g n iz t 'd  v a l id  a n d  w a s  n o t  p r o h i b i t e d  l>y th e  

P iir s i  Jklan-iago a n d  D iv o r c e  A c t . T h o  roq u iH itos  t o  th e  v a l id i t y  o f  a  P d v s i 

m a r r ia g o  lia d  a lso  b e e n  o b s e r v e d  in  t l io  p v o s e n t  ca,8(>. T h o  n ia r r ia g o  

th e r e fo re , b in d in g  u p o n  th o  p la in t if f .

“  Tho plaintim  con lil n o t  rep u d ia to  (h «  m a rria ge . 'I'Iu>re w a s u o  a u th or ity  

fo r  Ixoldinjj th a t alio co\ dd ,m K l th e  co n tra ry  o i)iu io ii w.‘i9oxpvc,S3(“d b y  S co lt , J ., 

ill P eshotam  t .  M .ehcrhalO’')"

On appeal by tho plaiiitifF tlio liKli-'o CDiifirnied thn docrot\ 
lie  was oF opinion that th(̂  suit) was barred l)y limitation. Tho 
i'ollowmg Is an exti’act Ti'oni his jiid '̂uionfc :—

“  A s  to  th o  c u s to m , i t  is c le a r ly  p stab liH h ed  b y  t.ho o v id i 'u c o  in  th o  ca so . E v e n  

t l io  p la in tilT ’a w itn cR ses  a d m it  th a t  t,ho oiiH toni w a s  f o v m o i 'l y  v e r y  p r o v a lc n t  ] 

a n d  w » s  r e c o g n iz e d  u.'i v a lid  a m o n g  t h e  P a rsis . ^  *  T h o  (n ifilom  is  fa s t d y in g  

o u t ,  a n d  it  m a y  b e  th a t  i t  h as n o w  cin ised t o  h e  a  w ell-t\ H tab li.sh odcu .stom  h a v in g  

th o  fo r c e  o f  la w . T h a t ,  h o w e v e r , is  n o t  th e  ( ju e s t io n  f o r  m e  t o  d o e id o . I t  is 

b e y o n d  a n y  d o i ib t  w lia to v o r  th a t  in  '180'J, w h e n  thiK m a r r ia g e  too lv  ]tlano, t h o  

c u s to m  waa c o m m o n  a n d  r o c o g n iz e d  aK b in d in g .

“ T h e  S u b o r d ln a to  .I 'n dge basics h is  deciH ion n p o i i  su o tio n  2  {(() o f  th o  I n d ia n  

M a jo r i t y  A d ,  1 8 7 5 , r e a d  w ith  s e c t io n  o f  A c t  X V  o r iH f;, '} . l i e  argiioH  th a t  an a 

r n r s i b o y  ov g i r l  is  n o t  suijtirifi f o r  t lio  p u rp ort) o f  (n it c r lu g  in to  a  n n w v ia g e  c o n -  

t in e t  u n t il  h o  o r  she ruachos th o  n g o o f  tw o n ly -o m t , ahrtlovl, lio  o r s lx ' c ftn n ot lilo  

s u c h  a  su it as th is  w ith o u t  b e in g  re p re se n te d  b y  a  g n a  rd iiin  o r n o x t f r i im d w i t l i i i i  

th a t  p er iod . I  d o  n o t ,  h o w e v o r , t h in k  thirt .-irgu m ou t s o u n d . A h  la id  d o w n  in  th e  

cftso re p o rte d a t I .  L .  R . ,  3  M a d .,  2 1 8 , section  2  o f  A c t  1 X  o f  l 8 7 o  I’oCerH o n ly  to  tlio  

ca p a c ity  to  c o n t r a c t ,  a n d  n o t  to  th e  c a p a c it y  t o  Bue. I t  d o e s  )U)t, t l ie ro ro n ', 

f o l lo w  th a t booauso th e  p la in t i l f  w a s n o t siiijuria » o  a u t o  o o n t r a c t a  v a lid  

m arriftgo  b e tw e o n  e ig h t e e n  a n d  tw e n ty -o n e ,  th a t  sh o  Avas n o t  in  a  p o s it io n  t o  h r in g  

a  s u it  in  a  caso  l ik e  th is . T h e  w o r d  ‘  m in o r  ’ in  se c t io n  7 o f  A o t  X V  o f  1 8 7 7  m uBt, 

in  m y  o p in io n ,  ho coTistrned w it h  ro fe ro n o c  t o  th o  g e n e r a l la w  a.s la id  d o w n  in  tho 
Im lian M a jo r ity  A o t ,  1 8 7 5 , u n d e r  w h ic h  th o  ])lftliitilf a tta in e d  h or  m a jo r i t y  a t  

th e  age  o f  e ig h teen . Bhe .should  a c c o r d in g ly  h a v e  b r o u g h t  h e r  s u it  w ith in  throw 

yoavs froa\  2 0 th  S e p te m b e r , 1 8 8 4 , a n d  as sh e  fa i le d  t o  d o  bo , h e r  s u it  is t in io . 

la r r e c l .”

The plaintiff preferred a second appeal. 

Macjphersoii with Ardesir, Ilornmji and Dhisha appeared for the 
appellant (plaintiff) The suit is not barred Ijy Hniitation. The

(1) t  L .  R „  13 B om ,, 302,
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age ol‘ luajority I'or uiarriago auioiig Pdrsis is twciil-y-oiio ycai’s 
vintlcr scction of tlie Parsi Marriag-e and Divoro.o A ct (X V  oi’ 
1S65); the Indian Majority Act (IX  1875) is not applical)]o. 
TTndorthe provisions of scction 2̂  clause (a), that Act is not appli
cable to nuirj’iao'o, dower, divorce ami adoption, 'l.lie words in tlio 
elauso arc ‘ Mlio capacity of any person to act.’ ’’ AVe contend that 
instituting a suit is a capacity to act; otherwise a person who is 
dis!d)led from contracting' marriage before lie is twoiity-one years 
old, would he entitled to bring a suit to set aside a, marriage made 
with the consent of guardians, lender article 1*20̂  Sclieduh) II 
of the Limitation Act (X V of 1877) the ]X‘rio<l of limitation for a 
suit of this riaturi' lidng si.v _v<'ars ovir claim i.'̂  within time,

Ther(! is no cusioni of iiifftnt inarriiigi  ̂ nmoug I';u’sis. '('h»* 
Mficred hooks do not sanction it. If there had been sucli a custom 
tlio Legishature would have given binding elfect to it by the Parsi 
Marriage and Divorce Act. The begiskiture would not Iiavo 
ignored a recognized custom.

Marriage ainoug Parsis is a contraci beisweon the, husband and 
wife. The contracting parties must understand and bo capable 
of consenting to the contract. Hero the parties wero infanta 
when the marriage was performed an<l quite incapable of under
standing or consenting to it.

According to the sacreil books of the Parsis ihe earliest nge 
at which the morriago ceremony can lie performed is hutwoeu 
seven and twelve years, bnt the plaintilfs marriage took placo 
when slie was oiily three years old.

Srolt wlili Manehlidk I. Tiik;i/(vrJck{ini\]'>im\voA lor the respond
e n t  (d e fe n d a n t )A s  to the (juestion of iimitatiou, it is true 
that the provisions of the Imiiaii Majority Ac‘t do not apply to 
marriage,, dower, divorce and adoption. But these oxceptionB 
cannot prevent a person .sui from bringing a suit witJiin the 
statutory period after attaining the ago of eighteen years. Tho 
present suit is not Ijrought under tlio Parsi Macriuge and Divorce 
Act.

[Ij'aiibaNj C. J, :—Tlie {|uestion is whether repudiating a iiiat- 
riage is acting in the matter of marriage.}

We subm it it would bo so.
B 2 1 5 8 -8

m u ,
l3At

SjnmN’iiA.1
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]S06. I f  tlio su it is in tim e tlicni tlic qucstiou is whcthov tl\o mnv-
Baj r iago  is b in d in g  on  tlio  pnvtics. I lo t li  tlic lo w e r  C ou rts  lu ivo

i-JjHRiNEAi con cu rrod  in fin d in g  on  tlio  ev id on co  tlin.t it  is b indiiio '. 'J1uit

Kuarsheeji. fin d in g  is a iin d in g  o f  fa c t  and can n ot b e  np.sct in stuunid jipponl.
Tlioro is ovorwlielnung cvidenco in the Ciisn with respect to the 
custom of siicli marriages among IVirsis. ''IMu' ,1’arsi Miii’ria,go 
and Divorco A ci docs not lay down tliat infant marriages are 
illogal. Marriage may Ix' a. contract under tliat Act, but it is not 
ncffcssarily a contriict under the, Contract Act.

FatiraNj C. J. n'he first (luostion wliiclilias (o bi>, considered 
in tliis appeal is wlu‘ (li(‘r tlu-sififc is \vi(hin iinu*, Thi  ̂ ])laintill' 
Shirinbai, as found liy tlie lower (!oui‘(,s, was horn on tlu' L’Olb 
Septcmh('r, LsOO. ll'er maj'riagv Avith tbt' (h'reu(huit, wliii'lj sht̂  
impeacbcSj took pbicc in or ahout tlie year I.SiV,). On tlû  I’Otli 
September, 1881', slie, t]jcrcror(', attaiiu'd (In̂  age of ('ighteen, and 
on the I’Otli Septcniber_, LSS7, tlie ag(>. of twentj'-ono years. On 
tlic llt li iSepfceinber, 18'JO, within three', years ol* tlu' hitter date 
slie llledtho ]>rescnt suit inMdiicli .she prays for a (h'creo ih'chiring 
that tlio uiai’riago ceroniony performed in her infancy (Tul not 
crcato tlui aialas of wi/c and Jm-shdiul betweini ber and tlie 
defendant.

It  is admitted that artiele 120 ol' the schedule in the, Limita
tion Act governs the present ca«e, as no other article in tlu‘ 
schedule applies specifically to it. ^Phat article allows a piM-iod 
of six years within which to sue. from tho time when the right
1o sue accrues. W e agree with the lowei* appella.tt' Court that 
the right to sue —the cause of action— accrued during th«' phiinl - 
ifFs infancy at the time when Ixjing of years of distn-ction she 
knew of the inarringe and understoo<l its cons(M|uenc(!S  ̂ which Is 
foiind to be at latest when she was fourteen years of age. 'I’hat 
being so, the effect of section 7 of tho Act is to alhnv tlu* {ilaintiiT 
three years'* time within which to sue after attaining Iu.t niajorifw 
W e must, therefore, inquire whether for the purpose of bring
ing this suit the plaintiff attained lû r majority o n  reaching the 
age of eighteen or of twenty-one years. The question is by no 
means free from diiliculty.

When the Parsi Marriage and Divorce Act (X V  of 18b‘5) 
was passed, twenty-one was the age of majority for Parsia in

434 THE INDIAN LAW E'^]PORTS. [VOL. X X II.
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tlie Prcsulency Tuwii_, as tlio Knglish laAV in iluit respect applied 
to tliciii—Feshofcm v. lleh'rhai ; N'dorojl v. Thcro
is no ovidciicu bet'ore iia to sIioav tliut a (lill'ereiit law tis to tho 
age of iDiijority auioiigat Pai’His provailccl in the Juol'usBil. Tlic 
Legislature in Act X V  o£ 18(55 adopted iweiity-ouo }'(.'arw as t1>e age 
of majority for Parsisj cuacting by section o that iiu Jimi'rlan'u 
coivtractod {.it'tcr tho coiiiiucnceiueufc oi’ t!ic Act should i.io \'uli(lj 
unless in tho caso of any Ptirsi ■\vlio should not lia\’o coiiiploioil 
tlic ag'c of twcnty-ouo years tho consent of liis or her fatlier ur 
guardian sliould have been ])i.’ovioasly given to sucli inari'iage. 
TliC scliedulo to the Act shows that th(.'. ivj;e ol: twenty-one was 
inserted in secti(jn o as denoting tlie limit of the age of infauc'V, 
For the purpose of tlio Act it must;, therefore, wo think, he takuu 
that nduority di<l not cease amongst Parsis until tl>c ugc of twenty- 
one, and it was so hold 1.»y Gaudy, J,, in Sorabji v. Tyuciwobtd 
'I'he present suit is not, Ilowover, brought under the provisions of 
that Act, as (probably by an oversight) no provi.sionis contained 
in it dealing with a case lilce tlio present where it is alleged that 
a marriage though in form a mini'iago is invalid in law, tin; 
uloment of consent being PeshuliiM v. Melierhtri {fmpra).
It is, Ave think, to l)c regretted that a ease like this cannot be 
tried before tlie special P.-insi tri1)uiial coristifcutoil by tho Lcigis-' 
laturQ for the trial of cognate cn,ses.

'rha'^ludian Mjijonty A c t ”  (IX  (jf 1875) ouii.cts gencraily 
(subject to a certain s])eeilic oxceptiun W'hich «lot'S not iijsply 
here) that e\ejy person doniieiled in Ih'itisk Im'lia sliall be 
deemed to have attained his nia.joi,'ity when he shall have com-' 
pleted his age of eighteen years and nut Ixjforc ” (scction ii), liut by 
section 2 nothing in tho Act shall alTect the capacity of any 
])crson to act in the following matters (nunicly), inai'riage * 
divorce, &c/^ The question is whether liling n suit like the 
present is acting in the matter of nuirriago/’ I f  it is, a JYirsia 
jninority is not in tlin,t respect ultured— liis capacity is not 
alfected—by Act IX  of 1875, On the best consideration which 
we can give to the subject wc think that tlie tjuesfciun must he 
alUrmativcly answered, A  JMr î suhigd’or a divorce inust  ̂ wo

(1) I .  L . J i ., K) B o iu . ,  'M K  (-i) I  B o i u .  11. a  K c p .,  1 ,

<̂ ) I, L, E,, 18 l ’oin,j 300,
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1896. ihiiilc , h e  i i i i a c t i n g  h y  l i im  in  ilio  l u a i t c r  ol’ d i v o r c e / '  T i is

Bai t l ic  o n ly  w a y  in  w liic li  a iMr.si c a n  ai:l in  t h a t  n in i tc ) ’. A  I ’ar.si
fc in iK i.v u A i to  linvo a nuuTiai^'o (.Icclavofl v o id  ajtpi.'ar.s to  u s  s in i i la i ’ly  a n

KiiABbiiEwi. a c t in g ’ b y  l i im  iu  t l ic  m a t t e r  o f  nian'iaL;\!. I t  'wt.niKl lio, us  j iu in t -  

od o u t  i n a r g i u n e n t j  a  s t r a n g e  a n o m a ly  ii‘ a  IVirsi b e t w e e n  e ig l i te e n  

a n d  tw e n iy -o n u  y e a r s  oi; a g e  cou ld  n o t  c(.<ntraet a. n ia i i ' i a g ’C w i t h o u t  

th o  c o n s e n t  ul: liis g u a r d i a n ,  h u t  c o u ld  s u e  (o ,s<’t  i i  a s id e  ol' h is  

f re e  w i l l  a s  t l io u g h  h o  w e r o  a  m a jo r .  T h i s  v i e w  is  n o t  perhaj)S 

w i l d l y  r e c o n c i le a h le  Avitli t h e  j^ id g m e n t  o f  th u  IM adras  H i g h  C o u r t  

iu  V n y i k u l h  V. K a i r h i m p o k l l  Im t  t h a t  e;»S(*. w a s  n o t  argne<l, 

a n d  t h e  d e c i s io n  c a n  bo s u p p o r te d  oii o t h e r  g r o u n d s .  T h o  

Majority x\ct does not use the ex])ri 'ss io ii ‘‘‘ c a p a c i t y  to con
tract/’ b u t  ‘‘ c a p a c i ty  to a ct/'’ which is oi' n iu e li  widt'r im ])o r t .  

W a  have, thereforCj come to th o  conclusion I h a t  tlio s u i t  is not 
tirnc-barrcd.

Turning to Iho merits of the apjpeal It Is llrst to bt' observed 
that Act X V  of 1805 contains no ])rovision as to the age. at wliieb 
a Pdrsi can contract marriage. Thougli the Ijegislaturc in sec
tion 37 impliedly recognizes tlio validity of the marriage of a 
Parsi woman under the age of fourietai and of a IVirsi nialo under 
tho age of Bixteen years, it does not deal with tho ago a.t wliieh a 
Ptirsi marriage can be validly eontracte<!. That nuUter is left to 
the general law which governs PilrHis in that particular just as 
the English Marriage Act ('i Geo. IV , c. 78) leaves the same 
matter to be dealt with by the Common Law ol; Ihiglnnd. Now 
ill Jnksecrv. rerozclo^e it is assmnedby the Privy Council that 
the validity of a ParHi inarriage must l)e determined by l’;tr;= i 
law and not by English law. That opinion was e.vpresscd in 
a ease which, was brought in the late Supreme Court on it.s 
Ecclesiastical Side, hut the dic/im is o f genural a]*plication and 
apphea with even more force outside the liuiits of the I ’l'i'sicU-uey 
Town where under Regulation IV  of IS‘27 tho law io be oljserve îl 
is, in the absence of Acts and llegulations, the nsngu of tlu' coun
try in which the suit arose ; if none such ai)pears, the law of tin? 
defendant, and in the absence of specilic law and usage, justic.' 
equity and good conscience alone.
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The (liiliculty in tliis ciise is to a.scertain wluib ilio i:Virsi law 
on  the sulijt;ct u n n fa u t  luari'iage is. Mr. Justicc Hwtfc «C(mu.s to  ̂ Bai 

have been of opiuioii thafe thu Zoi'uasti'iaii sysfceiii did not euii- ‘ 
template luarriage in inl’ancy—iW^o/r/w \'. M'aherlnil {avpra) ui î HAnyHKiai. 
.page o i l .  Ill that opinion we concur, 'i'lie authorities reierrcd 
to by him and those cited hefore us appeal' to ho inconsi.stenfc 
with any other view.

In the present cascj however^ wo are met by l)ic Jhiding' ol' tlio 
lower Com’ts that there hiis grown up in India a custom fuiiongst 
Parsis which vali<1ates and renilci’H biiuling iiiarriiLgcs between 
lYirais though contracted between children oL' tender agĉ , and 
that that custom wan in full force u>s a cu.'siom in ISH,). Sitting 
as we arc in second appeal Ave feel tliat it is not o])en to us to 
arrive at an inde]>endont iinding as to Avlietlior’ the evidence 
establishes the oxistouce ol' such a. custom^ us there i« iudispiut- 
ably a hii’ge body oi; evidence up(jn the record in siijiport of it.

It may well be, us contended by Mr. Mucphcrson, that the 
Assistant Judge might have treated tluit evi<leneo establishing, 
not a custom binding as h^v but a mere praetieuj the valiiiity of 
winch as cmbod}’ing a customary law the backwar<lness and 
ignorance of Parsis generally in. former times and of Par,si child« 
ren especially as to tlicir rights on attaining years uL' discretion 
or of nuijority and tlie habit of adhoriiig to tbe w'ishes of tlieir 
parents prevented I'roii) being questioned. Corny unix ermr ' (ho 
argues) non/aci/ Jnif.'' tSuch a iinding, it is contoiided, would 
not have invalidated infant marriagi'S where the jiarties on 
attaining years of discretion hud not rejnuliatuil them, but would 
only have severed the nuu'riagu tie in rare instances like the 
present in which tlie married ])air or one of tlicni, at the projier 
time repudiated the marriage |)erformed during their tufuiu;}'.
It  would have illegitimized no children, but would luivo afforded 
relief in cases of hardship. That is an argument which is, we 
think, eutiitled to much consideration, but it is not open to us on 
second appeal to give ctlect to it. It no doubt wan pressed upon 
the Assistant Judge, and lie decliiied to aecodc to it ; and w-emay 
add, that Mr. Justice (Scott in the case which we have aljovc 
ret’errcd to a|)j)oars not to have been inclined to acco|>t it̂  though 
ho decided the case upon a dilTcrent ground. It is alyo contended
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1‘or ilio HpiK'llaut thai tlio A,s.sistunt .)ml,n't; has not u ikKt ,stood 
the (.li«fciuc(/iuu between pnicticui and ciisfcoiu, niul tli/it Iiis (iiidiiia- 
amoniits to nothing more tliau (\v]u>,b is cijnocdcd) a IIndin_L( as to

Bat
H HIH JM liAI 

I).
KiiA.K«iiKi.>Jt. counncm pmctico oi‘ infant niaiTia^^vs aiiionyst I’llrsiH, 'The 

Assistant Judĵ ê, liowovcr, finds that ihp riinla/n buf// common, > 
and recoi/nUeil as l/iiidhig, whicli wliows that ho fully a])])ri’(.‘iati-d 
tlio distinction as Avc should expect that a ju d ^ eo f the judicial 
acniiion and knowhMlgo of the Assistant dudgo in tliis case would 
ccrtuiiily do.

It is hislly iirg’ediha.t hy the U|ih('a\al of ()]»iniou aintnin.st 
enlightened IVu'sis upon this suhjeet which result'd in tho passinir 
of Act X V  of LSG5 the custoinj if it prevailed as u custom, Avas 
us it were bi’oken uj), and that after that time uo such custom 
could as a bindin̂ L;’ custom exist, I'Ut we cannot aexusde to that 
arj '̂unient. No doubt the more enlightened aUKni.̂ 'si lYirsis re
volted against tho practice and d(?sired that it should cease to hu 
treated as a custom, hut It is inipossiMe to vrad the passages to 
wliich our attention was directed without seeing that the wj-itvvs 
of them bolieved that the custom against 'which they inveighed 
in their view existed as isuc]i. If they thought that infant 
marriages alloweil children the option of repudiating them on 
attaining years of discreliou, tlierc would have hecn no need for 
Ihcir asking fur sin'cial l.egi«hitio]i in the matter. TIk' I’arsi law 
v>'oukl in this view have i)cen in accord with the J'higli.^h law 
upuu the same .suhject. TIkj practicti only would have needed 
reforaiatioii. W’e must coulirm the decree with costs.

JfecTt'c coiijirmc/i.

C l U M i N A L  l i E F E l l E N U l l

1896. 
Se2)temhcr 3.

J h f o t ' e  Mr, J u n t  'u 'c  I*a i',so n )^  m d  M i \  J u a l h '  U t w u h ' .  

LMPKllATllIX t). NAllAYAN VAMANAJI 1‘ATl lu 
Ci'iniw^l Pi'ociiduve Code (Act X  of  1 8 8 2 J ,  f êc. — ('omj^n'nuniloa— h\}m‘n

cimedhy tho offence comml(tal~-lndirt‘ci PoHna/wiu'c/t rcMilntj from t/ic 
vfancG.

C oiiipM m tlon  fo r  loss cauBcd 1)y inab ility  o f  ilic  i-tHJiplaiiiunt to  (iltetul to  Irifl 

w ork  on  accuiw t o f  liis fciiao h o iiig  tukwi up >vitli the vveHcuutioii d  the awiised.. 

* Onuilual llo fcm icc , Ne, SO ol’ ISOO.
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