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to the nature of the question, that the defendant may be allowed
the benefit of our opinion, but he cannot be allowed the costs of
this appeal. The decree will, therefore, be varied by substitut
ing a fifth share instead of a fourth shave, and the appellant

must bear his own costs in this Court.
Decree varied.

APPELLATE CIVIL.
FULL BENCH.

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Bayley, M. J"usz‘zm
Birdwood, M. Justice Jardine and v, Justice Parran.

UMARKHA’N MAHAMADKHA'N DESHMUKH, (or16184L PL AI\TIFI‘),
APPELIANT, v. SA'LERKHA'N AND OTHERS, (ORIGINAL DLI“END.&NTS),

RE:PONDENTS. *
Interest Enhanced rate in defoult of payment—Penalty— Liquidated cloama‘/esw
Contract Act (1X of 1872), See. 74.

A proviso for 1et10pect1ve enhancement of interest, in default of payment of
theinterest at a due date, is generally a penalty which should be relieved against,
but a proviso for enhanced interest in the future cannot be considered as a penalty,
unless the enhanced rate be such as to lead to the conclusion that it could not
have heen intended to be part of the primary contract between the parties.

TaIS was a second appeal from the decision of Rdo Bahddur
Ganpat Amrit Mdnkar, First Class Subordinate Judge of Théna
with appellate powers.

* The plaintiff, Umarkhdn Mabamadkhén Deshmukhb, sued to
recover from the defendants & sum due under a mortgage-bond.

The portion of the mortgage-bond material for the purpo_seg
of this report was as follows :— - ‘

«¥ % Apd as to the assessment and dues due to the Sarksr
togethel with zaminddr’s cesses which are now payable and which
wey hereafter, on a survey being made, he decreased or increased,
the same are mine. I will be paying the same as I have Deen
paying them up to this time. You have nothing to do with the
(payment of the) dhdra (i.e. assessment) ; shouldybu percha,ncé

» Secord Appea’, No, 356 of 1890,
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have to pay the assessment, then interest on whatever amount -

“you may have to pay on account of such dhira isto be calculated
ab the rate of one rupee per cent. per month, and should the
balance out of the interest in bhat (paddy) remain unpaid, the
interest in bhat is to be caleulated at the rate of a quarter as
much, that is, 85 per cent., vddh sevdi pramdne. As to these,
together with the principal sum, whatever the total amount may
be found to he due to you on making the account, I will pay off
the same ab once. * * * *2

The defendant Sdlekhdn adwitted the execution of the mort-
gage-hond, but disputed the plaintiff’s right to recover the amount
claimed.

The High Court remanded the case for the decision on certain
issues, including the following : -~

“Whether the high rate of interest agreed to be paid on inter-
est not paid in any given year than on the prineipal, rendered
the contract to that extent a penal one.”

The ahove issue was found by the lower Appellate Court in
the affirmative, and the plaintiff appealed against the finding.

Muhideo Chimndji Apté for the appellant.
Ghandshdm N. Nddkarni for the respondents.

After argument the Appeal Court (Sargent, C. J., and Birdwood,
J.) made the following order of reference :—

Having regard-cto the conflict of decisions between Pava v.
Govind® and Reghunathrdv v. Yashvan{® on the one hand and
Dallabhdas . Lakshuvndds® on the other, we think it right
to refer it to a Full Bench to decide—

 Whether a clause in a bond enhancing the rate of interest
on default of payment of the principal debt and interest at the
time fixed is to be regarded as a penalty ?

The case subsequently came on for argument before a Full
Beneh consisting of Sargent, C. J., Bayley, Birdwood, Ja.rdme
“and mell JJ.

(1) 10 Bom. I. C\ Rep., 1. 382  P. J. for 1852, p. 223,
@ I, L. R., 14 Bom., 200 -
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Mahddeo Chimndji Apté for the appellant: —The stipulation
in the document with respect to the payment of interest on
interest is not a penalty. The bond itself was passed for the
amount due upon & sum under a former bond. The stipulation
amounts to an agreement to pay compound interest. It is as
damages and not as a penalty-that higher interest is claimed on
the balance of interest, which was tobe paid in kind and not in
cash. We admit that, if the enhanced rate be claimed from the
date of the bond, it would be a penalty, but it is not so where
it is claimed from the date of default. The agreement in
question is of the latter kind. There is no conflict in the Bombay |
decisions so far as the first proposition is concerned; hut with
respect to the second, there is, we contend, that if a higher
rate is to run from a subsequent date, it is not a penalty,
having regard to the provisions of the Indian Contract Act (IX
of 1872), section 74— Rasdjt v. Sdyana® decided before the Indian
Contract Act came into force; Pave v. Govind® ; Dullabhdds v.
Lakshmanddst ; Raghundthrdo v. Yashvani®; Mackintosh v
Crow®; Nanjippa v. Nanjdippa®. The latter two rulings are
expressly dissented from in Bdij Ndth v, Skdh A%, which lays
down that a higher rate of interest is not of the nature of
penalty under any circumstances. The same principle is laid
down in Basevayya v. Subbarazu®; Rdéi Ballsishen Ddss v, Riija
Run Behddursingl® ; Appe Raw v. Swryandriyanat® ; Sijaji
Parhiji v. Maruti®.  Joshi Kdlidis v. Koli Ddada Abhesing»
is not applicable, kecause there the agreement, was to pay doubla
the amount of the entire debt on default of payment of one
instalment, and, therefore, it was held to be in fhe nature of a
penalty—Arulu v. Wakuthu'®; Adanky Rdmchandrg Rdo v.
Indukuri®®, In the last case the cnhanced rate™of interesh Was
75 per cent., and yet it was held to be not & penalty.

(1) 6 Bom, H. C. Rep, A C, J., 7. ®LLR,11 Mad,, 294

@) 10 Bors. H. C. Rep., 352, ® T. R., 101 A, 162.

® I' L: R, 14 Bom., 200, (% 1. L. R., 10 Mad.,, 208,
¢ P J., 1882, p. 223, I L, B, 14 Bom., 274,
® 1. L. R, 9 Calc,, 689, 2 L L. &, 12 Bom., 555,
(8 L L. R, 12 Mad , 161 ‘ (8} 2 Mad, H. C, Rep., 205, -

) L L, R., 14 Cale,, 248. a9 2 Mad, H, C, Rep, 461,
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Ghdnashim N. Nddkarni for the respondentss—This is a 1802
penalty and not compound intercst. The intention to pay UsmsoxuAx
‘compound interest must be clear on the face of the document. Mfégfm; )
A Court of equicy will not give effect to the clause in this DES*‘;‘“KE N
.mortgage— Peachy v. Duke of Somerset™, The bond provides Sirmmmix.
that a particular rate of interest shall be paid on the prin-
cipal, but if the interest is unpaid, a higher rate of interest shall
be paid on the balance of intevest remaining wnpaid. This is
not compound -interest. The clause in the bond is a threat to
the debtor for the purpose of securing regular payments of
intevest, and ought to be relieved against—DBansidhar v. Bu Al
Rhdn®; Khurrom Singh v. Bhawdni Baksh®; Dip Nardin
‘Rdi v. Dipan Rai®'; Rasdji v. Sdyana®. The parties did not
really contemplate that the enhanced rate should he levied,

The rule of equity laid down in Sloman v. Walter'® should be
“followed. Section 74 of the Indian Contract Act (IX of 18(2)
supports our contention. . -

The’ earlier cases decided by the Bombay Court make no dis- -
tinetion between & condition to pay enhanced rate from the date
of the document and to pay such a rate from a subsequent date
—Pdva v. Govind®; Raghundthrdv v. Yashvant®; Coote on
Mortgage, p. 957 ; Dickson v. Longh® ; Tikamdds v. Ganga®™®,
Theé idea of ma.kmcr a distinction with respect to & clause being
penal or otherwise was for the first time started in Dullabhdds

' v. Lakshmandds®™. Section 74 of the Indian Contract Act

(X of 1872) does not interfere with the Cowrt’s equitable
jurisdiction.

The ]udcrment of the Full Bench was delivered by

SArGeNT, C. J+:—The question 1a1sed by thlb‘referen,ce isone on
which there has been a great diversity of judicial decision and
opinion in the several High Courts of India. As to this Court,

- {1) White and Tundor's Leading Cases, (5 White and Tudor’s Leading Cases

Vol 11, p. 1245, ' Vol II, p. 1257,
¢ L L. R, 3 All, 260, (" 10 Bow. H. C. Rep, pr 352,
) L L. R, 3 AlL, p. 440, ® P, J., 1852, p. 223,
® 1. L. R, § AlL., 185, ' ) Trish Reports, Vol. XV, p. 518,

') 6 Bom. H. C. Rep., A. C. J., 7. (0 11 Bom. H. C, Rep.,mp. 208,
(i1) T, 1. R, 14 Bom,, 200,
B 1317=7
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however, we cannot doubt that until the J udges who decided the

cases of Dullabhdds v. Lakshmandds ) and Sajdgi v Miruti®
reviewed the decisionin Rasdji v. Sayana®, Motoji v. Shekh
Husen™® and Pave v. Govind® by the light of the more recent
decisions of the other High Courts, it has been always: con-
sidered that an enhancement of the rate of interest in default
of payment of the principal sum and interest at the day fixed
in the bond wag in the nature of a penalty whether the en-
hancement was retrospective taking effect from the date of the
loan, or was prospective from the dateof default of payment.
An ecxamination of the facts in Motoji v. Shekl Iusen and
Pave v. Govind can leave no doubt, we think, that the Court
was in both cases dealing with prospective enhancement of
interest, and in Raghundthrdv v. Yashwant ®, where it is plain
that the question was as to the enhancement of interest frow the
day fixed for payment of the instalments, Melvill and West, JT.,
treated as well settled by the decisions in ZRasdji v. Scw/cmw_
Pava v. Govind and Tikamdds v. Ganga (™ that the fwrc*enmnt
to pay such increased interest was a penalty, and ought not. to bL
enforced. ‘ o
The effect oi' the recent decisions in DuZlabhdws v, Lalmfnuau..
dds and Sajdji v. Miruti is doubtless to distinguish between
prospective and retrospective enhancement and to hold that the
latter only is in the nature of & penalty,—a distinction apparently
suggested to the Court by the judgment of Wilson, J., in Muckin.
tosh v. Crow ® disapproving of the decision of Kemp and
Pontifex, J7., in Bichook Nith v. Rim Lochun ©. That learned
Judge twated the question as one to be determined cxelusiv ely

. by section' 74 of the Contract Act, and whilst admitting that
- retrospective enhancement of interest may bo apenmlty_, observed

that “where the contract is merely, that if the money is not
paid at the due date, it shall thenceforth carry interest at an
enhanced rate, he did not see how it could be said that there is
any sum named as to be paid in case of breach, No one can sy

O L LLRS 14Bom., 200, % 10 Bom. H, 0. Rep,, 882,
@ LI, &, 14 Bom,, 274, . ® P, J., 1882, p, 223,

) 6 Bom: HeC, Rep., A.C. 3,7 E m 1 Bom H. G, Rep., p, .O'}.
(&) 6 Bom. M, C, RQP.‘, A, C.J,, 8. @ T, L. R., 9 Cale,, 689

. (9) 11 Beng. IJ; Rq, 135
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. ab the time of the breach what the sum will be.”” In Mackin-
“tosh-v. Hunt ™ Garth, C.J.,and Macpherson, J., had already
‘decided that section 74 of the Contract Act was not applicable
.to the case of prospective enhancement of interest. In Bdij
Nath v. Shih AP however, we find Mitter and Macphetrson,
:JJd., holding that the Contract Act is mot applicable to either
~class of cases whether the interest be retrospective from the date
~of the loan or prospective after default, because they say “in
‘neither case is a sum named in the contract as the amount to be
paid in case of breach.”

We agree with this view of the above section of the Contract
" Act, the sole object’of which would appear to have been to pro-
vide for the class of cases to which Kemble v. Farren ® be-
longs, and in which the distinction between “ liquidated dama-
“ges” and “penalty ”’ has given rise to so much difference of
opinion in the English Courts. They are fully discussed by Sir
(#;, Jessel and the vest of the Court in Wallis v. Smith @, As-
~guming, then, that the question under consideration has to be
decided, as we think it must, independently of section 74 of the
Contract Act, is the Court precluded by section 2, Act XXVIII
of 1855, from affording reliefin any case? The Calcutta Court
“in Bdij Nath v. Shih Ali © express the opinion that the only
law applicable is section 2 of Act XXVIII of 1855, which says
. that “in any suit in which intevest is recoverable the amount
‘shall be adjudged or decreed by the Court at the rate (if any)
‘agreed upon by the parties,” and that the decision of the Privy
Qouncil ingBdlkishen Ddss Bat v. Réajo Run Balddhur Singht®
_supported that view. %n that case the. question turned upon
the construction of a compromise or solehiamak embodied in a
consent decree, and the Privy Council differing from the High
-Court (see page 165) expressed‘an opinion that neither the pro-
viso that an enhanced interest at 12 per cent. instead of 6 per
- cent, should be paid from the date of the compromise in defauls
of payment of the first instalment of the debt at the.due: date,
nor tlie proviso for the same enhancement of intersst on the en-
@) E[. L R.., 2 Cale., 206. 4) 21 Ch. Div,, 243.
& 1L R, 14 Cale, 248, ® I L. R, 14 Cale,, abp, 254,
® 6 Bing, 141, ‘ ® L. R, 1I0L A, 162,
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tire decretal money from the date of default of payment of any
instalment other than the first until realization, was a penalty.
froma which the debtor ought to be relieved. But we cannot -
agree with the Caleutta Court that it supports the view taken by.

that Court with respect to the application of section 2, Ack '
XXVIIT of 1855. The Privy Council do not allude to the Act
in their judgment, bub they treat the question L,\cluswely as one,
whether the proviso for enhancement was a penalty to be relicved
against or an alternative stipulation. However, the etfect of
the above Act was considered by Sir M. Westropp in Pdva

v. Govind ®, where he says the equitable jurisdiction to relieve -
a,gamst penalties was not taken away by Act XX VIII of 1855,—a
view of the Act which is in accordance with that expressed by
Pontifex, J., in Bichook Ndth v. Rdm Lochun ®, and which __1_1&3_'
always been acted on in this Court.

Passing, then, to the consideration of ‘the question whether
equitable relicf should be afforded by the Court against a proviso
for enhancement of interest in default of the. payment of the
prineipal sum, we cannob agree with the dpiniou expressed by"
the Caleutta Court in Baij Nith v. Shdh AL, that the decision of
Mr. Justice Wilson and all the other similar cases cited by him
in his judgment in Mackintosh v. Crow® must. be considered as
necessatily overruled. . Every case of this nature, as pointed out
by Pontifex, J., in Bichook Nith v. Rim Lochun®, must depend
on its own circumstances. 'I'he instrument which their Lordships
had to construe in Bdlkishen Dass Rdi v. Rija Run Bahddur
Singh®- was of a very special character, and theiz, decision that -
the provisos providing for an enhanced vate of interest, rotrospect -
ive and prospective, were not of the character of a penalty, but
alternative stipulations, can only be regarded as a deeision on the
language of that particular instrument. The I‘nglish cases sliow_
that it is regarded as settled law that where an ascertained -
definite sum of a less amount is to be paid ab & certain day, in

- defanlt of which a large sum is to be paid, the Court will treat.
- the latter as's penalty Ibi is so stated by the Judges in- Astley

0 10 Bom. ;Y Rep,, 387 ‘ (2) I L. By 9 Cale.,

680.
) 11 Beng, Ly R., 185,

11 Beng. Li R, 185,
o) L. R., 10 LA, 162 ‘ '
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¥ Weldon®, Sir G, Jessel assumed it to be sosettled in Wallis

% 8math®, and Lord Justice Lindley in his judgment in that
case ‘makes the foll owing remark :— Whether relief was gived
on the theory of oppression, or on the theory that the partics
‘could not have meant what they said, or whether by reason of
“the usury - law. But it has long been settled that where a porson
agrees t0 pay alarger sum if he does not pay a small one, he does
“not mean what he says, and the contract is not to have the effect
that-one would suppose it was intended to have” It is in vir-
“tue of this rule that jt had been decided in Holles v. Wyse®
‘and Strode v. Parker®, that where the interest ina mortgage
is fixed at a certain rate to be paid at fixed intervals, a proviso
that if the interbst is not paid punctually a higher rate shall
be charged, is a penal clause, and will not be enforced. How-
over, in Burton v. Slattery®, the principal debt was payable by
instalments with. interest at 5 per cent., with a proviso that if
not paid punctually the debtor was to pay & per cent., and
- the House of Lords directed the account to be taken on the
~basis of b per cent. on the, instalments up to due date, but 8 per
cent.. subsequently up to ‘paymenp. No reasons are given by
- the House of Lords for their decision, and it cannot, therefore,

be said with certainty whether they considered the proviso for |

prospective enhanced interest to benot in the nature of a penalty,
" or & reasonable one which should not be relieved against. - The
decision in Mackintosh v. Crow®, whore the interest after de-
fault in payment at due date was thenceforth to he 10 per cent.,
~may he suppopted on the latter ground, even if the prowiso be
regarded as a penalby.

Upon this raeview oi the authorities we think the safer con-
clusion iz that a promso for retrospective enhancement of
~ interest, in default of payment of the interest at due date, is
-generally a penalty which should be relieved against, but that
a proviso for enhanged interest in the fubure cannot be ooilsidered

a8 a penalty, unless the enhanced rate be such as to lead to the .

conclusion thau it could not have been intended to be part of the

2B & P, 346. ) 2 VEIIL, 316. o
(2 21 Ch. Div., at pp. 274-5, &) b Brown’s Parliamentary Cases, 233,
¥ 2 Vern., 269, : ©@ L L, R, 9 Cale, 689,
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primary contract between the parties, as may well be deemed to
have been the case in Bichook Ndth v. Rdm Lochun® and Pave
v. Govind ®. o
JARDINE, J.:—I concur in the general conclusion at the cnd of
the learned Judgmunt of the Chief Justice as an answer to the -
question which is propounded in general terms by the Division
Bench.  As one of the Judges who decided Dullabhdds v. Laksh-
mandds® and Sdjeji v. Maruti® I wish to add that, in my
opinion, this eonclusion does not confliet with those decisions,
In the latter case we observed:—“ As laid down by the Privy
Council in Dimech v. Corlet!'®, the hinge on which the decision
in every particular case turns, is the intentjon of the parties
collected from the language they have used.” In dealing with
the authovities, the expressions of every Judge must be taken
with reference to the case on which he decides—Richardson v
Mellish®. I would further add my concurrence in tlhe view cx-
presséd that the equitable jurisdiction to relieve against peua,vlti'gs

is not taken away by Act XXVIII of 1855—Pavu v. Govind®,

and I think it unnecessary to express a final opinion on. ﬂ]b
scope of section 74 of the Indian Contract Act, 1872, '
Decree con}‘wmﬂl

- (11 Beng. L. R., 135. : @ I, L. R., 14 Bom., 274,
(%) 10 Bom, H. C, Rep., 352, ") 12 Moore P. ¢, C, at p, 220,
® I L. R, 14 Bom,; 200 6) 2 Bing., at p. 248.

(M 10 Bom. H. C. Rep., 382,

APPELLATE CIVIL]

Before Mr Justice Ja,chne and.Mr Justice l’aicmg

GOJA'BA'T axp ANOTHLR, (omGWAL DEveNpaNes), AprsLiaNts, v,
SHRIMANT SHA'HA'JIRA'O MA'LOJT RAJE BHOSLE, (onmmm,
Pramwmirr), Rl«,svommn'r.

Hindw low—~Inheritance—Stridhan—Dey olutzon of stridhan izc[ongmr/ o @ child-
less widow—Grandson—Co-widow—Husband’s nephen—=Sapindas,

A childless Hindu widow died, possessed of stridhan consisting of ornﬂtﬂéi1ts

- giyen to 11er~on her marriage and of a house purchased by her out of her own
i sepavate jncome, Sheleft her surviving (1) a co~widow ; (2) the plaumﬁ, who was

‘grandson of another co-widow ; and (8) a nephew (4, e, brothcrs son) of he
llusband. She had Jbeen married in one of the approved forms, -

* Appeal‘ Noa 57 1890,



