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APPELLATE OIYIL,

Before Sir Charles Sarfjent, Kt.  ̂ Chuf Jmtice, and Mr. Justice 1 dttng.

1S92, GIRIA'PA, ( o r ig in a l  D k f e x d a s it ), A p p e l l a n t , v. NIXGA'PA', (ouioiNAr- 
Januarn IS. l'LAI ’̂TÎ 'If), liESi’jNDHiNl'.*

JJiiidti hiio — fidii-r/tnnca— S h are o f  son. where a  m a  U ><idKsCqU('nUii h u r i i "

” sVaindcha— P o in t tahen hy aiqiellunt on

sccond, ap/jcal not raised Inj him hi 7u.n first a/ipejil— P raetire.

Ill W estern India , both  in Mio clistiicts guvernod b y  tlie Miti'ikt^liiii'a ami tli(<sc 
speeiall.y under the authority  o f  the Y yavahar Maynkhn,, the righ t o f the achiiitecl 
son, where there is a  “ leg itim ate s o u ”  Ijorn after the aJoptidii, exteudfl on ly  to  

a fifth share o f the fa th er ’ s estate.

I ll a snit hy an ad op ted  son to  rccover his share in hi.s adoptiv’ o fa th er ’s CMtato 
a ?on having been born  to  the a d op tiv c 'fa th cr  snbsoqnently to the p la in till « adti'p- 
tioa , the C ou it o f first instance a,warded the p la in tilf a fourth  sliare o f  tho  p r o 
perty in dispute. I ’he defandant appealed to the  I>istriot Oonrt, b u t  iu nppcal 
raised no ipicstion as to  the exte  t of tiie  share aw an led  to the phxintifr. (Ui seeontl 
appeal lo  the H igh  C oiu t it M’as con tended  that, in  any e\ cnt, the plaintill" waM 

only entitled to  a fifth share.

Hi-ld, that under the circum stauees and havitig regard to  th e  nature o f  the  
question, the p oin t m ight be taken in second appeal ou behalf of the defendant, aud 
the High Cuiivfc varied the decree by  aw arding th e  phtintiU' a fifth share instead 
o f  a fourth shiue, bu t ordered the appellant (defw idant) to  bear hi.s ow ji costs o f  
the appeal.

T h i s  was a second appeal from the decision of T .  Hart-Davies, 
Assistant Judge of Dharwar.

Suit b j  au adopted son. Tho plaintiff Ningapa alleged that 
he had been duly adopted tAvenfcy-three years jjrevioiisly by onn 
Bhimtipa Bliikslieti, and that after the adoption his adopti\Mi 
father had executed a document in hi.s favour, pFovi<]ing that, in 
the event of hi!5 (the adoptive father) having '‘ Ipgitimate sons'” 
subsequently bom to him, tlie plaintifi' shonl+1 reeeivo a lialf 
share of his whole estate. Afterwards, and while the plaintiil 
was living Avith his adoptive father, the defendant ^̂ 'as born.

The plaintiff, being disjiossessed by the defendant, sued to 
recover a half share of tlie property.

The defendant, Giriapa Bhimapa, denied the plaintiff's adoption 
and his claim, and pleaded hmitation.

*Beeond Appenl, ]Sy». 741 of 18W),
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The Subordinate Judge (Rilo Saheb Bdbiiji Lakshman.) found 
the plaintiff's adoption proved, and his claim not time-barred. 
He allowed the plaintiff a fourth share in tbe property in dis» 
pute.

On appeal the District Court confirmed the decree.
The defendant then appealed to the High Court.
Mdnehshdh J. TaleydrhhdiL for the appellant.
There was no appearance for the respondent.
T e l a n g , J . :— The question raised in the argument o£ this 

appeal relates to the share of an adopted son, where a son is born 
to the adoptive father after the adoption. The original text to 
which all the authorities on this question go back, is a text of 
Vasishtha^i', which we find quoted in the various modern Digests. 
The different readings of that text as quoted in those works do 
not require to be considered in tbe present cas6<“). All the prin
cipal text books of authority in Western India on the subject o£ 
adoption read the text so as to mean, that where a /"legitimate 
son ” is born after an adoption, tbe adopted son “ shares a fourth 
p a r f ’^̂ b And the question before us turns on the meaning o£ 
this equivocal phrase. The different significations of which tbe 
phrase is susceptible have been expounded in several modern 

, text books ; but without examining the grounds for the various 
interpretations, it is enough to say that in Western India the 
weight of authority strongly preponderates in favour of the 
view, that where qne legitimate son is born after an adoption, 
the legitimaj^e son takes four-fifths of the estate of the father and

(1) See E lih ler ’ s V asislitlia  in  Sacred Books o f the  E ast, V o l. XIV, p. 76. And 
see a lso  B andhayana iu  the  sama vcilam e, p . 335, w h ere  the w ords inserted  b  
D r . B iih ler betw een ''b rack ets  are to  b e  n o ted  (C om p. S tok es ’ Hindu L aw  Books, 
595). ■ T h o  tex ts  o f De.va1a and KdtyAyana on  th e  p o in t  are quoted  iii Dafctakii 
C lm udrik a, S tok es ’ H m d u  L aw  B ook s, p p . 657-S.

See G olebrook e ’ s n otes  at Stokea’ H iu d ii L aw  B ook s, p . 421.

(3) M ititkshdra, p . 420 (S tok es ’ H in d u  L a w  B ooks) j M a y u k la , p , 66 (d itto ) j 
Y iran iitrod a ya  b y  G . C. Pa k..1r, p . I 2 i  ; h’araskara K auatubha, p . 4'J, (Bf)tiil a /  E 
1861, q u otin g  Baiidh-lyAna) ; Dattalva M im am aa, p . 594 (S tokes ’ H in d u  L aw  
B o o k s ) ; D a tta k a  O hauddlia, p. 057 (S tok es ’ H in d u  Law BookB)^

• (4̂  See PkAjkumAr ^■arvadhik.'lvi’s Til^ore L ectures, pp. 5 3 7 -9 ; M r. J u stice  
B d n a rji ’a T..igoi'e L ectures, i,.p, 3ti7-8 ; D r. J o l ly ’s T agore  Lectures" pp. 1324.
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1892. the adopted son one-fiffch. Taking the authorities in Western
Q iriap a  India on the subject of adoption as mentioned by Westropp, 0. J.,

Nik&ap(- Nnrdyan Bdbi'iji v. Ndna Manoliar̂ ''̂ , we find that the Mibtik- 
shara sets out the text of Yasishtha, but says nothing about tho 
interpretation of the phrase “  a fourth s h a r e . I t  is to bo noted, 
however, that Colebrooke’s marghial note ngainst this passage 
speaks of “ a quarter of a share/’ thus probably indicating an 
interpretation identical with that which, as we shall see in th(3 
sequel, the Vyavahira Mayuhha places on the phrase. A some
what similar phrase occurs in connection with the provision for 
the marriage of unmarried daughters when a joint family is 
about to divide. And the Mitdkshara has a long discussion on tho 
interpretation of thephrase there used. Biitthe words tliere (Stokes’ 
Hindu Law Books, p. S98) are not identical with tho words here,
inasmuch as they do specify the estate or fund of whicli a fourth,
share is to be taken. And as we see from tlie Mifal-kshara'a discuss- 
ion of those words, they also have given rise to very eonsideriiblo 
differences of opinion. But it is unnecessary to dwell on that 
passage further, as owing to the different language used, as 
already pointed out, it can throw no light on the meaning of tlio 
text which ha.s to be construed here. The Yyavahdra Mayuliha 
to which we must next refer, is quite explicit as to the meaning 
of Vasishfcha’s text. In Chapter IV, section v, placifcuin 25, it i.s 
said : “ He should take a quarter of the share allotted to a legi
timate son of his adoptive father; from the (following) text of 
Vasishtha Svhen a son has been adopted, if a„son of tlie body bo 
afterwards born^ the adopted son shall be a sharor^of a portion 
equal to a fourth.' ”  The “ fourth share,” therefore, accord in to 
this view,is to be a fourth not of tho wliole estate, but of tbe sluiro 
allotted to the "' legitimate son.” The Viramitfodaya affords no 
light on the subject, nor does the Dattaka Ghandrika, lioth only 
setting out Vasishtha's text, and nob expounding this phrase iu it 
The Dattaka'Mimamsa only says that the adopted son "receives a 
quarter, not an entire share.” But this explanation is not itself 
quite clear, and Mr. Sutherland proposes two different interpre- 
tations of it; one of which is in harmony with the view of the
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Vynvalidra Mayiildia,'whilo the other is Looking, how- Ŝ92.
ever, at the original text of the Dattaka Mimamsa as printed iu GmrAPA 
tho edition published at Calcutta iu 1857, and also in the editiou 
j^ublished at Benares in 1874*; we find that “ not an entire share” 
is not quite an accurate translation of the words used by jN’anda 
Pandita. The correct translation is not an equal share.” This 
latter phrase, too, does not perhaps make the point perfectly clear..
It seems to contain an allusion to texts which apparently lay 
down an equal division between the adopted son and the subset 
quently born *■' legitimate son/^ Such texts are to he found cited 
in the Samskara Kaustubha for instance, (see passage cited below), 
and in the Dattaka Mimamsa itself (Stokes’ Plindu Law BookSj> 
p. 595  ̂ and compare West and Biihler, p. 1187 and note (e)there).
But at all events the phrase “ not an equal share rather appears 
to indicate that, in Nanda Paridita’s view, the\vord ‘^quarter” 
points to the relation between the shares of the after-born son 
and the adopted son, not the relation between the share of the 
latter and the whole estate. It may, therefore, be said to be at 
least very probable, that Nanda Pandita’s view was in accord 
with that of Nilakantha. And the opinion of the author of the 
Samskara Kausbubha''^) appears also to be the same.

It is true, that in the Smriti Chandrika, a text metrical in 
form, not aphoristic like the one under discussion^^ ,̂ is quoted as 
belonging to Vasishtha, in which it is laid down, that ' 'i f  after 
he is accepted (in adoption) a legitimate son is born, he becomes 
a sharer of a fourth share in the inheritance And it is also

(1) See Stokes’ Hindu Law Books, p. 678. The other interpretation of Mr- 
ButTierland ma7 be ĉompared with the Mitdkshara’s views about the proviaioii for 
clanghtei s, at p. 39S of Btokes’ Hindu Law Books. See also Stokes’ Hinda Law 
Books, pp. 55, 426.

(2) 'i'hi' work is stated in Steele quoted at West and Biihler, p. 1187, ta hold a
different opinion. Bnt the phrase, used there, according .to the rtacling (,f the 
Bombay edition, though perhaps not a veiy happy one, cau only nnaii “ onS 
quarter of his share,” wluch meaning agrees with the interpretation put on 
Vasishtha’s text by the Vyvahara Mayukha. •

(3) Bee as to this West and Biihler’s Digest, p. 43.
(4) See Smriti Chandrika, p. 57 (Calcutta Edition). In the' tj'toslation tjy 

Mr. Kiishnas' :toi Iyer, (p. 146j the words “ in the inheritance ” , whicli occur iti 
this printed text, are omitted.
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1892, true, as I  suggested in the course of the argument, and as T find
G ih iapa  has been aheady pomted out by Professor H. H. Wilson (quoted

3sii5oi?A. as well as in West and Bahler’s Digest), that to iuter-
prete thephrase a quarter share to mean a fourth of thu 
whole inheritance would reconcile the tworeading.sof Vasi«htha^s 
aphoristic text with each othex’, and both with the metrical text 
now referred to, namely, by taking one-third^ where it occurs, 
to mean one-third of the after-born son’s share, and one-fourth 
to mean one-fourth of the whole estate. This is' true, though 
there are difficulties even on this construction, as for instance iu 
the case of four or more sons being born after an adoption. But,

, apart from this and other difficultiey, it is pretty clear that, 
according to the principle laid down by the Privy Council in the 
case oi The GoUedor of Madura v, Mootoo Bdmliiiga Sethupatî '̂̂ , 
tho Court must give effect to what it finds to be the interpreta
tion of Vasishtha’s text now actually current as shown by the 
modern Digests in general use, and not enforce as law a doubtful 
inference from the words of the ancient Smriti writers.

Passing now to the modern English text books, we find that 
Sir T. Strange leaves this point in uncertainty. In West and 
Biihler’s Digest, it is said in one place that, “ if a legitimate son 
be born after the. adoption has taken place, the adopted soil 
receives a fifth of the deceased’s estate, according to the preceding 
question. According to the Mit^kshara, Chapter I, section xi> 
placitum 24, the adopted son takes a fourth part The lang
uage thus used by the learned authors of  ̂that work seems 
intended to convey the iznpressiou, that the “ fourth ,part refer-* 
red to by the Mitflkshara means one-fourth of the cfeceased’s estate. 
Butj as we have seen, the words there used contain nothing that 
can be-said to be .aeeisive on this point, and notriing inconsistent 
with the view of the Yyavahdra Mayukha. In ' other passages 
o f West and BiihlerP), it is stated that the right of the adopted 
“son is to “ a fourth of a son’s share ” or to a fourth part of a 
share ’’ ot/'one-fourth of a share as compared with the full share 
.taken by,the begotten son.” Mr, Mayne .sets out the variouH

WlS Mooue’sL A .l .  W. aiKl B., p.
(3 Vide 388, 773, 925} also p. II87.
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views of the subject wliicli liave been taken, and adds, relying on 
West and Biihler, p. 373, that in Bombay the rule has been con- Gikiapa 
strued to moan that the adopted son takes a fourth of the legi- 
tiniate son’s share. Mr. Jogendra Chandra Siromani, in his 
Commentaries on Hindu Law, takes the fourth to mean a fourth 
of the legitimate son’s share. Dr. Jolly^s opinion is also in 
favour of this interpretation. And in the very recently published 
Tagore Law Lectures on adoption by Mr. G, 0. Sarkar the same 
view is maintained. In Steele’s book it is said that the propor
tion varies according to caste custom; but, in the case before us, no 
question has been raised with reference to any such custom.

As regards other authorities bearing on the subject, there is 
the answer of the Shastri quoted in West and Biihler in the 
case from DhArwar^ )̂, and the present case comes from, the same 
part of the Presidency. There is also tbe answer of another 
Shdstri to the same effect, which apparently was acted upon by 
the Sadar Ad^lat, and is also mentioned by West and Biihler '̂ ,̂
And, lastly, there is the decision of the High Court of Madras in 
Ai/yiLvu Mup'panav Y. Niladatchi Amttial , based principally on 
the authority of the Sarasvati Vilasa. A ll these authorities, 
judicial and gitosi-jadicial, concur in the opinion that the right 
of the adopted son extends to only one-fifth of the whole estate, 
where there is one “  legitimate son ”  born after the adoption.

It appears to us, upon a review of all the authorities above 
referred to, that we ought to hold that in Western India, both 
in the districts governed by the Mitakshara and those specially 
under the mthoi'ity of the Vyavahara Mayukha, the right of the 
adopted son, when there is a legitimate son born after the adop
tion, extends only to a fifth share of the father's estate*

The Subordinate judge in this case awarded a fourth share 
to the plaintiff, and the defendant in his appeal to the District 
Court did not raise any question about the correctness of that 
award. In this Court, however, Mr. Mdnekshih has taken thd 
point, and relied on the passage in Mayne’s Hindu Law already 
quoted. W e think^ under the circumstances, and having regard

(1) Page 372 (3rd Ed.). (2) p. 373,
(S) I Mad. H. C. Bep,, 45.
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iSiiS;. to tlie nature of the question^ that the de?enclan.t may be allowed
GiEfA'pA the “benefit of our opinion, but he cannot be alio wed the easts of
Niiwl'p/i appeal. The decree willj therefore^ be varied by substitut

ing a fifth share instead of a fourth share  ̂ and the ap])olIant 
must bear his own costs in this Court.

Decree varied.
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APPELLATE CIVIL.

FULL BENCH.

Before Sir Charles Sarffent, Kt,, Ohief Justice, J/r. Justice Barley., Mr. Justice 
Birdu'ood, Mr. Justice Jardine, and Mr, JudU'G Farran.

U M A R K H A 'N  M A K A M A D E H A 'N  D E S H M U K H , ( o b iq in a l P l a i n t i f i), 

A ppe llan t , v. S A 'L B K H A 'N  an d  others, ( o r ig in a l  D eii’En d an ts),

BEiPONVENTS.*
Intere&t-^Eyihancecl rate, in default o f  jmytnant—Fenaltij—jyiquidaiecl dainaues—

- Coi/t>-actAct(']XoflS72j,Sec.Ti.

A proviao for retropective euhanceineiit of interest, in default of paymeut of 
the interest at a due date, is generally a penalty which should be relieved against, 
but a proviso for enhanced interest in the future cannot be considered as a penalty, 
imleBs the enhanced rate be such as to lead to tlie conclusion that it could not 
have heen intended to be part of the primary contract between tho parties.

This was a second appeal from the decision of Eito Bah^dnr 
Ganpat Amrit Mankar, First Class Subordinate Judge of Th^na 
with appellate powers.

'■ The plaintiff; Umarkhdn Mahainadkhcin D&shmukh  ̂ aued to 
recover from the defendants a sum due under a i ôrfcg’age*bond.

The portion of the mortgage-bond material for the purposes 
of this report was as follows

 ̂ * And as to the assessment and dues due to the Sarktir 
together with zemindars cesses which are now payable and which 
may hereafter, on a survey being made, be decreased or increased, 
the same are^mine. I will be payingthe same as I have Tbecn 
paying them up to this time. You have nothing to do wdth the 
(payment of the) dhdra (/.e. assessment) j should you perchance

* Secoud Appeft;, 356  of 1890,


