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Before M. Justice Jardine and Mr, Justice Parsons.

S HEKH ADAM ISUFBHAI (orreivar DEFESDANT), APPULLANT, 2. JAXI-
NADAS RANCHORDA'S asD OTHERS, (ORIGINAL PLAINTLF rs) BESPOND-
ExTs, ¥

Civil Procedurc Code (dct XIV of 1883), Sec. 283—Suit to establish riyht to atbech—
Onus of proof—Right of dejendant in such suil to set up the title of o third person
where defendant’s own title devized from such persons is tainted with froud -~
Decree—Ex ecution— Registragion— Registration Act 111 of 1871, Sees, 21 and 60
— Description oft propeety not confoined in body of the decd of conveynnce, bt
inserted us a foot-nute.

TFaizulla owned a house in Surat, On the 21st August, 1582, he wus adjudged a
bankrupt by the Supreme Court of the Straits Settlements, within whose jurisdicts
fon be was then carrying on business as a merchant.  On the 20th February,
1884, he executed a conveyance of the house to Mr. Carew, the trustee in bank-
ruptey, for the benefit of his scheduled ereditors, of whom the defendant was
one, The defendant held a mortgage on the honse for advances made by him to
Faizulla. My, Carew had an agent in India, one Nazar Muhomed ,with whom the
flefendant was o partner in business. On the 20th November, 1884, the plaintiffs
obtained a decree for Rs. 78,000 against Falzulla and . aunother pergom, and in
execution of this decree they attached the house in question as the proporty of
Faizulla, Prior to the attachment the defendant, in consideration of the mort-
gage-debt due to him, had obialned a transfer of the louse from Carew with
possession.  No farther consideration was paid by him a% the time of the transfer,
On the attachment heing levied by the plaintiffs, the defendant claimed the house

as ‘purchaser from Carew, and the attachment wos raised. The plaintiffs then

filed this suit under seetion 283 of the Civil Procedure Code/(Act XIV of 1882) to
establish their vight to attach the house as the property of their judgment-lehtor,
The plaivtifis (the respondents) contended that the travsfer of the house by
Carew to the defendaut was frandulent, the defendant being a partner of Carew’s
ugs.n’c and no consideration haviug heen paid for the trausfer. = The defendant
appeliaut) contended that it was snffcient for him to show that Carew's title
was good, und thasy if the honse had validly passed to Carew, vt, ronld ot afteps

wards be atached for Faizalla’s debt.  The plaintitfs (respunde: n’m) on the othoey
hand argued shat the defendant onght not to be ailowed to set up C

. arew’s title ;
that 1he trausfer by Carew to him was fraudulent, and thas Ly oy

ht w0t to he
allowed to benufit hy his own frand, " :
][elrl that the defendant was entitled to seb up Carew's title ag a dcf(juc.e

dealings with
Carew, If Carew & title ncither originated in, nor was upheld Ly, any fraud of

tha defendant, and if the p]mnhﬂ”s claim failed on proof of Carew’s title along, the
] R
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defendant would not benefit by his own fraud, but by the proof of 2 }itls para-
mmount to that of both plaintits and defendaut. '

In asuit lrought under section 288 of the Crvil Procedure Code{Act XIV of 1882)
to establish the right to attach property, it is for tue plaintif to prove that
the property in question is the property of the julgment-debturs. Tace onus of
proof is upon him. He can have no right to attach property which is proveéd
either never to have belonged to his judgment debitor, or having been his, to have
passed out of his possesion and ownership, and become, in law, the property
others prior to the time at which attachment is sought, The defendant
defending suclf a snib may, therefore, rely on the title of a third person.

A conveyance of immoveable property did not contain, in the body of the deed,

a deseription of it sullisient to identify it. In afoot-note, however, such a deserips
tion was given, and it was signed by the assignee only.- The deed was accepted
by the Registrar, and was vegistered, and a certificate to thab effect was given
under section 69 of the Registraiion Act (I11 of 1877). The deed beiug tendered
in evidence was olijected fo en the ground that it onght to be treated as unregis-
tered, since it had been improperly aceepted for registration by the Registrar,

f]lélc[, that the error in accepting it, if errur there was, did not invalilate the
registration « ses Sah Makhan Lal v, Sak Koondan Ldih,
APPEAL from the deelsion of Khdn Bahddur B. E. Modi, First
Class Subordinate Judge of Surat, in Suit No. 237 of 1885.

Oue Faizulla was the owner of a house at Surat. On the
21, Auguét, 1882, he was adjudged hankrupt by the Supremes
Court of the Straits Settlemients, within whose jurisdiction
he was carrying on business as a merchant, and on the 20th
February, 1884, he executed a conveyance of the said house to
Carew, the trustee of the property of the bankrupt, for the
scheduled creditors, of whom the defendant, Shekh Adam Isuf-
bhai, was one. Carew had an agent in India, one Nazar Mahomed,
with whom the defendant was a partner in business.

On the 20th Novemb.er, 1884, the plaintiffs obtained a decree
in Surat against Faizulla and one Abdulali for Rs. 78,000, and
in execution of this deerec they attached the house in question
as the property of Faizulla. Prior tothe attachment the dea
fendant, who, as above stated, was a creditor of Faizulla and
who held a mortgage on the house lor advances made by him,
obtained a transfer of the house from Carew as trusteél:inj
consideration of his mortgige-debt., No further consideration’
-was paid by him at the date of the transfer. On the attachs
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_ment being made by the plaintiffs, the defendant claimed the

house as purchaser from Carew, and the attachment was raised.
The plaintiffs then filed this suit under section 283 of the Civil
Procedure Code (Act X1V of 1882) praying fora declaration that
the house was the property of their judgment-debtor Faizulla,
and that they were entitled to attach it.

The Court of fivst instance passed a decree for the plaintitly,
holding that the purchase by the defendant was void as against
all the creditors of Faizulla, including the plaintifts.

In appeal, a question was raised as to whether the house had
ever helonged to Faizulla. The Court held, on the evidence, that
it had been his property.

Viedgi (with Gokaldds Kahdndds Pdrekh) for the appellants.

Branson for the respondents.

- JARDINE, J., (holding, on the evidence, that the house bad
been Faizulla’s property, continued) :—The house which thus
belonged to Faizulla was undoubtedly conveyed by him to’ Carew.

Fxhibit 82 shows that Faizulla was adjudged bankrupt by
the Supreme Court of the Straits Settlements on the 21st August,
1882, and this adjudication was followed by a conveyance of the
Lonse executed by Faizulla on the 20th February, 1884, in favour
of Carew, who was the Sheriff of Singapore and trustee of the pro-
perty of the bankrupt for the scheduled ereditors (Exhibit 85).

This conveyance was executed prior to any attachment of the
property by the plaintiffs (prior indeed to their decree), and would
have been o perfectly valid and legal conveyanceruntler the law
of this country. The only objection rafsed against its validity is
that it ought to be treated as unregistered, sinee i6 was hmproper-
ly accepted for registration by the Registrar of Bombay. This

‘was the view taken by the Subordinate Judge, who, however, (as

is here admitted) made a mistake in saying that it was registered
too late, so that the case he relied on—Raya v. dnapurnabai®—
has no application. But his other remark is true, viz., that “tho
assignment contains no deseription of the immoveable property
sufficient to identify it”” in the body of the deed, though such a

(1) 10 Bom, H, C, Bep,, 08,
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description is given in a foot-note. Section 21 of the Indian 18l
Registration Act, 1877, cnacts that © no non-testamentary doct- ggusn Apasx
ment relating to inmoveable property shall be accepted for regis-  ISUFEHAT
tration unless it contains a description of such property sufficient I\{i‘&:&“{::b
to identify the same.” It does not particularise where the de- - T
seription shall be contained, and in the present ease the Ragistrar

may have thought that the provisions of the law were sufficiently

cowplied with, in that the proper desceription was given in a foot-

note signed by the assignec ouly, especially as Faizolla admitted

the execution and genuineness of the document to him and signed

an endorsement to that effect. Be this as it may, the document

was registered, and a certificate to that effect was given uoder

section 60. The error in accepting it, if error there was, cannot,

we think, be heldnow to invalidate the registration. The Judi-

cial Comryiittec of the Privy Council make the following observa-

tions in the ecase of Suh Mukhun Lnl Punday v. Sah Koondan
Lalt:—<1t is scarcely veasonable to suppose that it was the inten-

tion of the Ligislature that every vegistvation of a deed should

be null anl .veid by weason of a non-compliance with the pro-

visions of sections 19, 21 or 36, or other similar provisions. It s
rather to be inferred that the Legislature intended that such

errors or defects should be classed under the general word

“Jefect in procedure ” in section 83 of the Act, so thatinnocent and

ignorant persons should not be deprived of their property throngh

any érvor or inadvertence of a public officer on whom they would

naturally place reliance.”  Secetion 21 of the Act there referred to

(XX of 18(6) is the sume as seetion 21 of the Act now in foree

(Act IIT of 1877).  Ou this point of construction we have referred

also to the FPull Bench decision in Hardei v. Rdm Lal® and the
authorities on Wwhich it proceeds, and we arc of opinion thab the
document must be leld to have been registered in accordance with

the provisions of the Act (see siction 42). The second pomt,
Sherefore, is found in the atfirmative.

The purchase by the defendant from Carew has been held by

the lower Courb to be void as against Carew and all the creditors

() 158 L. It P. C, 228 ab p. 235, 8 C. LR, 2 L A, 210at p. 216, -
M1, T, R, 11 AlL, 3190, ® ) ‘
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of Faizulla, ircluling the plaintiffy, because the defendant. who :
purchased che property was tie partner of Carew’s agent, Nazar
Mahomed, and no considerabion was paid for the transfer. It has
not been attempted by argumsnt in this Court to contest this
point, the connsel for the appellant being content to resb his case
upon the assignment to Carew under which the legal title to the
property in suit had passed from Faizullas '

It was, however, contended on behalf of the respondents, that to
allow the defendant thus to rest his defence on proof of Carew's
title would be to set up anew case for him, and would also enable
him to benetit by his own frawl. Neither of these contentious
are, in our opinion, sound, It is no new ease for the defendant to
allege that the property could not be attached, because it had been
conveyed to Carew, and, thevefore, no longer belonged to Faizalla.
Such a plea was raised in the Court of first instance, embodied in
an issue and decided. The abandonment or rather the abstention
from argument in this appeal of the further point, whether the
defendant purchased from Carew, cannot make the case a new ono,
for the case remains the same, only it is curtailed by the omission
of a final link which, if redundant, need never have been added,”

but of which; if essential, the omission would be fatal. The

contention that to allow the defendant to rely on Cavew’s titlo
will be to enable him to bencfit by his own fraud, vests on a
misconception. It is plain thab, it Cavew’s title neither oviginated
in, nor is upheld by, any fraud of the defendant, and if the
plaintiffs’ claim fails on proof of Carew’s titlealone, the defend-
ant will benefit not by his own fraud, but by the proof of a
title paramount to that of the plaintifts and that of the defendan
himself, and as injurious, therefore, to the defendans as to the
plaintiffs. We think, therefore, that, if the defendant ean under
ordinary circumstances seb up against the plaintiffy claim the
title of a third person, he can clearly set up the title of Carew
in the present case, though he may have been guilty of fmud in .
subsequent dealings with Carew,

This brings us to the question, whethera defmdant can rely.on
the title of a third person in defeuchng a suit like the prosent,
brought undér the permission given in section 283 of the Codo of
Civil Proeedure (Act XIV of 1882}, The words of that seetion are
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“ the party may institute a suit to establish the right which he
claims to the property in dispute.”” The right here claimed by
the plaintiffy is the right to attash the property in dispute in exe-
cution of the decree they obtained against Ablulali and Faizulla
on -the 20th Novembher, 1581, for the sum of 73,000 and odd
rupees. It is, we think, plain that they can be held to have
established their right to attach this property under that decree
only if they prove that it is the property of their judgnent-
debtors. They can have no right to atbach property which is
proved either never to have belonged to their judgment-debtors,
or having been theirs to have passed out of their possession
and ownership, and become in law the property of others prior
to the time at which attachment is sought. The onus of proving
that the property is thelr judgment-debtors’ mustlie on the

plaintiffs, and whether or not the defendant has a title, the.

plainsitfs muast prove their vighf to attach, i.e, the title of their
judgment-debtors. In the present ease it is not proved that
Abdulali ever had any title in the property in suib; on the con-
trary it is proved that Faizalla was the owner theveof ; it is
also proved that Faizulla on the 20th Februavry, 1854, conveyed
the property to Carew, and that Carew was the legal owner
thereof ab the tiine of the attachment of it by the plaintiffs, and
Carew is still the legal owner of the property if there has been
no valid transfer of it from him to the defendant. Whether there
has been a valid transfer or not, is a point for determination in a
contest between him and Carew, not- in a contest between the
plaintiffs and the defenilant. Indeed, the point is in no way mate-
Tial in the prosent suit, for no frand committed by the defendant
against Carew conld have the effict of divesting Cavew’s title and
revesting the property in the plaintiffs” judgment-debtor Faizulla,
For these reasons we ave of opinion thabt it is unnecessary to de-
cide whether or not the property was purchased by the detendant
from Carew ; we hold that the title of Carew can le relied on by
~the defendant ; and sinea it is proved that the plaintitfs have no
i‘ight to attacly the house in execution of their decree ye reverse
the lower Court’s decree, and order that this suit be dismissed
with costs throughout on the plaintiffs,

Deeveé reversed,
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