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definition of the Bombay Survey Aet I of 1863, scction 2, clause Z,
the law in force in 1869, may be conceded. As to “occupants”

being regarded as superior holders for the purpose of the assist-

ance provided by Regulation XVII of 1327, Chaps. 6 and 7, see
seetion 44 of the Survey Act. '

The difficulty of construing scetion 8§ of Bombay Act IIT of
1869, as imposing a duty on the inferior holder or lessee to pay
the cess, arises from the want of explicit statement such as may
be expected in a law imposing a new tas, especially when this
section is compared with section 50 of Bombay Act V of 1879, On
the other hand, section 8 of the Act of 1869 makes the provisions
of the law relativeto assistance applicable to «ll superior holders.
The question is one of general importance, and we have taken

» time to-consider it, On the whole, we think section 8 is open

to the construction put upon it, in RBanga v. Sube Hegde®, by
Westropp, C. J., and Melvill, J., and though that interpretation
iy not perhaps the necessary meaning of the words, we think we
ought to lean to it, in order to avoid the unsettling of titles which
might arise if we departed from what those eminent Judges have
laid down. Wo now reverse the decree of the District Court und
restore that of the Subordinate Judge. Costs of both appoa,ls on
the present respondent, the first defendant, .
Decree reversed.
OI. L. R, 4 Bom,, 478,

APPELLATE CIVIL,
Before My. Justice Jardine and My, Vustice Telung,

SARDARSINGJT, (0R1GINAT PLAINTIFF), APPELLANT, 3. GANPAT-
SINGJI AND ANOTHER (ORIGINAL PereNDaNTs), RESPONDENTS *

Court Fees Act ( FII of 1870), See. 7, CL 4, Sub-clauses (¢) and (d)~Valuation of
suil— Valuation of « suit for injunction—Injunction—.4 ppeal —Order 7‘£3jac££§§(
pleint as insufficiently stamped., o v
A suit for a de’clamtim} of right and for an injunction falls under sec'ﬁio.ﬁ 7

clanse 4, sub-clauses (¢} and (d4) of the Court ITees Act VII of 1870 Th:a

valuation of the relief sought in such a suit rests with tl inti 5 v

v @ ¢ plaintiff, 5 ith

the Court, ' : ! % and not with

* Appeal, No. 154 of 1890.



?W‘O‘L. ,Xvn,‘ 'BOMBAY SERIES 57

A, sued’B. and €. 1) f01 a declaration of his title to certain property, and (2) 1892,
for an injunction yestraining C. from paying, and B, from receiv mg, an allowance M‘;;:
of Re. 2,400 o y«itt out of the income of the property in dxsyute. A. valued ecach JI
of the reliefs sought at RBs, 130, and affixed & Court-fee stamp of RBs, 20 to the
plaint, :

G .am?{'mrsm
T :

+ The Counrt of first instance rejected the plaint as insufficiently stmnped, hold-

ing that the claim for the injunction sought should have been valued at ten

times the annual allowance paid by C. to B,, as provided by section 7, clause 2 of

Act VII of 1870,

On appeal,td the High Cout,
‘, Held, that the suit fell under scction 7, clause 4, sub-clauses (¢)and ( d) of
‘the Court Fees Act, and the plaintiff had a right to put his own valuation on the
‘relief sought. . v "

Held, also, that the ordel rejecting the plaint as insufficiently stamped was
appealable.
" APPEAL from the decision of E. H, Moscardi, Acting Assistant
Judge of Surat at Broach, in VSuit No. 1 of 1887.

" This was a suit originally brought for a mere declaration that
the plaintiff was the sole heir and successor of his father to the
Sarod wanta estate. The plaintiff alleged that the defendant
Nb. 1 was a spurious child set up by his step-mother to defeat -
the plaintiff’s right of inheritance; that the estate was in the
management of the Télukddri Settlement Officer, defendantNo. 2,
under Bombay Act XXT of 1881 ; and that out of the revenues
tollected by that officer, the defendant No, 1 was illegally paid
Rs.. 200 per mensem on account qf his maintenance.

The plaint was filed on a ten-rupee stamp.

The suit was «ismissed by the Court of first instance under
section 42.0f the Specific Relief Act (T 0w-1877), ,

On appeal, the High. Court also held that the suit for a mere
declaration of title would not lie, but allowed the plaintiff to
amend the plaint by adding a prayer for consequential relief, and
remanded the case to the lower Court, to enable the plaintiff to
make the necessary amendment®.

On remand, the plaintiff amended the plaint by inserting an
additional prayer for an injunction, restraining the defendant
No. 2 from paying, and defendant No. 1 from receiving, Rs. 200
o month out of the income of the property in dispute.

1) Sce-I. L. R.,, 14 Bom., 395.
1081—8
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The plaintiff valued the claim for injunction a}t Ras. 130, and
paid a Court.fee of Rs. 10. :

Thereupon the Court raised the following issue 1—
« Is the amended plaint properly stamped ?”

The Court held that the plaint was not properly valued, and
that it should have heen valued at Rs. 24,000. '

The reasons for this finding were stated as follows :—

“The object of the amended suit is to put a stop t6 the allow-
ance paid by defendant No. 2, the Télukddri Settlement Officer,
to defendant No. 1, whose estate he is administering under the
Télukd4ri Settlement Act, on the ground that the plaintiff, and
not defendant No. 1, is the rightful heir to the estate. In other
words, plaintiff claims the money which defendant No. 2 pays
defendant No. 1 as allowance, on the ground that he, and
not defendant No. 1, is rightfully entitled to it. I am, therefore,
of opinion, that plaintiff’s claim should be valued in accord-
ance with Act VII of 1870, section 7, clause 2, at ten times the
amount of the yearly allowance paid by defendant No. 2 to
defendant No. 1. This allowance being Rs. 200 per month, or
Rs. 2,400 per year, I think the proper valuation of the reliof
sought is Rs. 24,000.” ‘ :

For these reasons the Court directed the plaintiff to coi’rect

the valuation of his plaint to Rs. 24,000 within a period of two
months, ' -

The plaintiff refused to pay any additional Court-fee, and h

.plaint was rejected. - ‘

Against this order of rejection the plaintiff appealed to the
High Court.

Gunpat  Suddshiv Rio for appellant :—This iy a suit for a
declaratory decree, and an injunction. Insuch a ca,sé, the piaint—
iff is at liberty to put his own valuation on the reliefs sought.
The case falls under section 7, clause 4, sub-sections (¢) and "(d)'of
the Court Fees Act VI of 1870, This is not a suit for an annuity .
or other periodical payment. The plz;intiff does not claim any

sum of money in this suit. Clause 2 of section 7, therefore, -
. - . ) ‘ ’
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-does not ‘apply. Refers to Raghundth Ganesh v. Garngddhay
Bhilkdji®,

Réo Sdheb Vdsudev Juganndath Kirtikar for respondents:—
The claim for the injunction sought is not properly valued.

The valuation should be the same as if the suit was for actual -

" money, and the amount can be calculated under clause 2 of
section 7 of the Court Fees Act. This is not an ordinary ease
of an injunction where the relief sought is not capable of valu-
ation even approximately Refers to Omido Mirza v, Jones®,

JARDINE, J.:—This case, which has been before the High Court
ab an earlier stage®, is one in which the Court has jurisdietion
to hear an appeal from an order rejecting the plaint on a question
of valuation. See the Full Bench decision in Vithal Krishna
v. Bélkrishna Jandrdan®, ‘

The plaintiff sues for a declaration of right and for an injunc-
tion to prevent the first defendant from receiving from the second
defendant, the Tédlukddri Settlement Officer, the amount of an
annual allowance. Such a suit comes, in our opinion, within
the words of section 7, clause 4, sub-clauses (c) and (d) of the
Court Fees Act VII of 1870, and the amount of fee payable is
to be computed under thab section “ according to the amount at

- which the relief sought is valued in the plaint,” and this amount
the plaintiff is required to state. It may be that the result of
the suit, if successful, will eventually be tantamount to the
relief which might be awarded in a suit of the kind described
in clause 2, which sfates the mode of computing the fee “in
suits for mhintenance and annuities or other sums payable

periodiéally 7 and the Assistant Judge has rejected the plaint on -

the ground that the valuation should be eomputed aceording tothis

clause. A fiscal Act ought, however, to be inferpreted precisely ;

and no authority has been shown us for holding that clause 2
“applies. The case of Bawdya Nath Adya v. Makhan Lal Adya®

to which we referred at .he hearing, deals with the valua-
- tion of a partition suit and is notin poiet. The decisions in
1) L L. R, 10 Bom,, G0, €3) 8ee L. L, R, 14 Bom,, 395,

¢ I. L. B., 10 Cale., 599. 4 1, L. R, 10 Bom,, 610,
® L. L. R., 17 Calc., 680,
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Ostoche v, Hari Dcos(” and. Jogal Kishor v. Tuls Swgh(?) are

bmmmme— upon the section and clause ‘which we have to mteﬁpret In

JI
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them it was held that the valuation of the relief sought rests
with the plaintiff and not with the Court. The reasons which
appear to account for the Legislature leavmcr it to the plaintiff
to name the valuation of suits of the nature deseribed in
clause 4 of section 7 are given by Westropp, C. J., in Manohar
Ganesh v. Bawa Rimecharandis®. Being of opinion that the
Assigtant Judge was bound to treat the suit as coming under
clanse 4, sub-clauses (¢) and (), we reverse his order _a.nd
remand the case for trial on the merits. - Costs to be dealt with
when the new decree is passed, except the costs of this appeal,
which we order the defendant No. 2 to pay. '

TErANG, J.—I concur. The plaintiff in this case prays, in
terms, only for a declaration and an injunction ; and the case,
therefore, primd fucie, must be dealt with under section 7,
clause 4, sub-clauses (¢) and (d) of the Court Fees Act. The
Judge in the Court below, however, applied section 7, clause 2,
to the case, because, as he says, “ the plaintiff claims the money
which the defendant No. 2 pays to defendant No. 1 as allowance on
the ground that he, and not defendant No.1,'is rightfully entitled
to it.”’ ~ But this view is plainly not correct, for the plaintiff docs
not, in fact, “ claim the money * in the ordinary meaning of that
expression, and cannot possibly get a decree for it in this suit.
Indeed, in the judgment of Jardine, J., in this case on the
previous remand, it was expressly decided (Candy, J., apparently
nob dissenting from that view) that ¢ the plamtlf‘ﬁ caanot sue
for the possession of the estate, as it is under management
in pursuance of an order under the special Stwa,tute.”.' And
Ganpatgir v. Ganpatgir® and Chokalingapeshana v. Achiyar®
were on that grbvund distinguished. If, “then, possession
cannot be claimed of the whole estate, or of the portwn of
it veferred to by the Court’ b{,low it cannot be fair, even ap&rt
from the actual languaoe of the Court Fees’ Act, tolevy a Courts

. fee from the pla,mtlff a3 if the suit was for possession. Vet thts

() L. L. R., 2 AlL, 869. ‘ ® L L. R., 2 Bor., 219,
ab e 226 227.
@ L L. B, 4 AIL, 320, ®LLR, 3Bo;m, 280, '
(5)ILR 1 Mad., 40. '
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is the result of the order of the Court helow. Mr. Visudev

sought to support that order on the ground that thisis not like Sarpirsive.

an ordinary case for an injunetion, where the relief'sought cannot

61

1892,

3L
(S

be valued.. But T do not think that the words of the Act war- GA”’;“ITSI“G‘

rant any such distinetion as Mr. Vdsudev seeks to draw. And,
in any event, I cannot *perceive why, in construing a fiscal
cnaetment, we are to take a distinction, by which, without clear
authority in the language used by the Legislature, a suit in which
& plaintiff "does not pray for money or property to be paid or
delivered to him is to he treated on exactly the same footing as a
suit in which he does pray for such relief.

If, then, clause 4, sub-clauses (¢} and (d), apply to the case,
the quostion arises whether the words *the amount at which the
velief sought is valued in the plaint” allow the plaintiff to put

“forward an arbitrary valuation. Primd facie, they certainly do
seem to leave such a liberty to a plaintiff, and some reason-
able grounds for such liberty being allowed are suggested hy
Westropp, C. J., in Manohar Ganesh v. Bawa Rdmcharandas®).
‘But, without going into the general question on the present ocea-
sion, I think the case before us is one in which the valuation did
‘not form part of the functions of the Court, but could be made
" by the plaintiff as he pleased. And the Judge’s order, therefore,
fo amend the valuation, and his subsequent dismissal of the suit
for vefusal to amend, were both erroneous. The decree of the
Court helow must, therefore, be reversed and the suit remanded
for trial on the merits, The defendant ought, I think, to pay
the appellant his costs of his appeal. All other costs to be dealt
with by the Court below in making its decree on the new trial.

Order revérsed.
M1, L B, 2 Fom., 219.
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