
1S92. definition o£ tlie Bombay Survey Acfc I  of 1865, section 2, clauso Z;,
PvAm Tukoji the law in force in 1869, may be conceded. As to “  occuj)ants

Gopal being regarded as superior holders for the purpose of the assist-
Dhondi. ance provided by Regulation XVII of 1327, Chaps. 6 and 1, seo

section 44 of the Survey Act. ■

The difficulty of construing'section 8 of Bombay Act III . of 
1S69; as imposing a duty on the inferior holder or lessee to pay 
the cessj arises from the want of explicit statement such as may 
be expected in a law imposing a new tax, especially when this 
section is compared with section 50 of Bombay Act V of 1879. On 
the other hand, section 8 of tho Act of 1869 makes the provisions 
of the law relative to assistance applicable to all superior holders. 
The question is one of general importance, and we have taken 

‘ time to consider it. Oa the whole, we think section 8 is open
to the construction put upon it, in Ranga v. Saha IIegde^^\ by 
Wesbropp, C. J.j and Melvill, J., and th(Uig'h that interpretation 
is not perhaps the necessary meaning of the words, we think we 
ought to lean to it, in order to avoid tho unsettling of titles whicli 
might arise if we departed from what those eminent Judges have 
laid down. W e now reverse the decree of the District Court and 
restore that of the Subordinate Judge. Costs of both appeals on 
the present respondent ,̂ the first defendant,

Decree reversed.
0 1. L, R.J 4 Bojn,, 473,
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Before Ur. Jii&tlce Jardine and M r.'’J'astiGeTehmg,

, SAEDA'ESINGJIjfouiGiWAiiPLxUNi’ui'p), A epj3llajit, V. GrAlTPAT-
A priiU . SING'JI A N D  A N 0T IIJ5E  (O R IG IN A L  D i SI'BNDANIVs ) ,  R E S P O N D E N T S .^

 ̂ Oourt Fees Act (  V II o f ISTOj, Sec. 7, 01. 4, Sub-clauses (cJ and ( c l V a l m t i o n  o f  
suii-VcducUlon o/ a suU fo r  mfunctioii-Injuiictioii—Ajypeal-Order rqjeGtwq 
plaint as insuj)icienlly stamped.

A suit for a declaratioii of right, and for au injunction falls under section 7 
clause 4, sub-clauses (c) aud of the Court Fees Act VII of 1870 Tlia 
valuation of the relief sought iu such a suit rests with the plaintiff, and not with ’ 
the,Court,

* Appeal, No. 134 of 1S90.
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A. susd'B. and C, (1) for a declaration of Iiis title to certain property, and (2) 1893.
for an injunction ' ^straining 0. from j>aying, aud B. from receiving, au allowancer 
of Ks. 2,400 a y ' i r  out of tlie income of the property in dispute. A. valued eaoi 
of tlie reliefs souglit at Es, 130, and affixed a Court-fee stamp of Es. 20 to tbe v.
■pMiit. , ■ . . ClAsPATaise-

■ The Court of first instance- rejected the plaint as insufSqiently Btampecl, hold­
ing that the claim for the injunction sought Should have been valued at ten 
times the annual allowance paid by 0. to B., as provided by section 7, clause 2 of 
Act YII of 1870,

On appeal4)0 the High Court,
. H eld, that the suit fell under section 7, clause 4, suh-clciuses (c)  and (d )  of 
the Court Eees Act. and the plaintiff had a right to put his own valuation on the 
relief sought.
 ̂ J/eZfZ, also, that the order rejecting the plaint as iiisaffieiently stamped was 

ap^alablk
A ppeax from the decision of E. H, Moscardi, Acting Assistant 

Judge of Surat at Broach, in Suit No. 1 of 1887.
This was a suit originally brought for a mere declaration that 

the plaintiff was the sole heir and successor of his father to the 
Sarod quanta estate. The plaintiff alleged that the defendant 
No. 1 was a spurious child set up hy his step-mother to defeat 
the plaintiff’s right of inheritance; that the estate was in the 
management of the Tdlukdj^ri Settlement Officer, defehdantNo, 2, 
under Bombay Act X X I of 1881; and that out of the revenues 
Collected by that officer, the defendant No, 1 was illegally paid 
Es., 200 per mensem on account of his maintenance.

Tbe plaint was filed on a ten-rupee stamp.
The suit was dismissed by the Court of first instance under 

section 42»of the Specific Eelief Act (I or 1877).
On appeal, the Higi\ Court also held that the suit for a mere 

declaration of,title would not lie  ̂ but allowed the plaintiff to 
amend the plaint by adding a prayer for consequential relief, and 
remanded the case to the lower Court, to enable the plaintiff to
make* the necessary amendment

On remand, the plaintiff amended the plaint by inserting an 
additional prayer for an injunction, restraining the defendant 
^ 0 . 2 from paying, and defendant No, 1 from receiving, Es. 200 
a month out of the income of the property in dispute.

(1) Bee “I. L. E., l i  Bom., 395.
lOSl-S
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Tlie plaintiff valued tlie claim for injunction at Rs. 130, and 
paid a Oourt-fee of Rs. 10.

Thereupon the Court raised the following issue:—
“ Is the amended plaint properly stamped
The Court held that the plaint was not properly valued, and 

that it should have heen valued at Rs. 24,000.
The reasons for this finding were stated as follows
^'The object of the amended suit is to put a stop to the allow­

ance paid by defendant No. 2, the Talukd.4ri Settlement Officer, 
to defendant No. 1, whose estate he is administerin'g under the 
T^lukdari Settlement Act, on the ground that the plaintiff, and 
not defendant No. 1, is the rightful heir to the estate. In other 
words, plaintiff claims the money which defendant No. 2 pays 
defendant No. 1 as allowance, on the ground that he, and 
not defendant No. 1, is rightfully entitled to it. I  am, therefore, 
of opinion, that plaintiff’s claim should be valued in accord­
ance with Act V II  of 1870, section 7, clause 2, at ten times the 
amount of the yearly allowance paid by  defendant No. 2 to 
defendant No. 1. This allowance being Rs. 200 per month, or 
Rs. 2j400 per year, I think the proper valuation of the relief 
sought is Rs. 24,000,”

For these reasons the Court directed the plaintiff to correct 
the valuation of his plaint to Rs. 24,000 within a period of two 
months.

The plaintiff refused to pay any additional Oourt-fee, and the 
.plaint was rejected. ■

Against this order of rejection the plaintiff appealed to the 
High Court. .

Qanpat Saddshiu JRcto for a p p e lla n tT h is  is a suit for a 
declaratory decree, and an injunction. In such a case, the plaint- 
iff is at liberty to pat his own, Yaluation on the reliefs sought. 
The case falls under section 7, clause 4, sub-sections (c) m d {d) oi 
the Coui’t Fees Act FII of 1870, This is not a suit for an annuity 
or other periodical payment. The plaintiff does not clahn any 
sum of money in this suit. Clause 2 of section 7 / therefore,

THE INDIAH LAW M P O U m  [VOL. XVII.
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•does not 'apply. Refers to R a g h u n a t h  Ganesh v , Q a n g d d h a r  1892. 
B h i k d j i ^ ^ ^ a  S a e d 1 b s i i? g -

Hao Sdheb Vdsitdev Jaganndth Kirtihar for respondents:—  v.
The claim for the injunction sought is not properly valued.
The valuation should be tbe same as if the suit was for actual 
m oney, and the amount can be calculated under clause 2 of 
•Section 7 of the Court Fees Act. This is not an ordinary case 
•of an injunction where the relief sought is not capable of valu*
■ation even, approximately Refers to Omrdo Mirza v.

Jaedine, j . :— This case, which has been before the High Court 
at all earlier stagê ®̂ , is one in which tbe Court has jurisdiction 
to hear an appeal from an order rejecting tbe plaint on a question 
o f  valuation. See the Full Bench decision in Vit'hal Krishna 
V. Balkrishna Jandrdaii^^\

The plaintiff sues for a declaration of right and for an injunc­
tion to prevent the first defendant from receiving from the second 
•defendant, the Tdlukdari Settlement Officer^ the amount of an 
annual allowance. Such a suit comes, in our opinion, within 
tbe words of section 7, clause % sub-clauses (c) aud (d) of tbe 
Court Fees Act V II  of 1870, and the amount of fee payable is 
to be computed under that section ”  according to the amount at 

» which the relief sought is valued in tbe plaint,” and this amount 
the plaintiff is required to state. It may be that the result of 
the suit, if successful, will eventually be tantamount to the 
relief which might be awarded in a suit of the kind d escribed 
in clause 2, which states the mode of computing the fee in 
suits for m'?iintenance and annuities or other sums payable 
p er iod ica lly a n d  tbe Assistant Judge has rejected the plaint on 
the ground that the valuation should be computed according to this 
clause. A  fiscal Act ought, however, to be interpreted precisely ; 
and no authority has been shown us for holding that clause 2 

’ ajDplies. The case of Boidya Nath Adya  v. Mahhan Lai Aclyâ ^̂  
to which we referred at whe bearing, deals with the valua- 

‘ tion of a partition suit and is not in point. The decisions in

(1) I. L. E., 10 Bom., GO. (3) See I. L. E*, 14Bom., 395.
<3) I. L. E., 10 Calc,, 599. I. L. R., 10 Bom., 610.

6) I. L. E., 17 Calc., 680.
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Sabdaksikg- npon the section and clause which we have to interpret. In
\ fchem it was held that the valuation of the relief sought rests

; GanpatsikG" plaintiff and not with the Court. The reasons which
appear to account for the Legislature leaving-it to the plaintiff' 
to name the valuation of suits of the nature described in 
clause 4t of section 7 are given by Westropp, 0, in Manoliar 
Ganesh v. Bmva Rdmcharandds<. )̂. Being of opinion jbhat the 
Assistant Judge was bound to treat the suit as coming under 
clause 4, sub-clauses (o) and [cl), we reverse his order and 
remand the case for trial on the merits. • Costs to be dealt with 
when the new decree is passed, except the costs o£ this appeal;, 
which we order the defendant No. 2 to pay,

T elang, J.:— I concur. The plaintiff in this case prays, in 
terms, only for a declaration and an injunction; and the case, 
thereforoj primd fade, must be dealt with under. section 7, 
clause sub-clauses (c) and {d) of the Court Fees Act. The 
Judge in the Court below^ however, applied section '7, clause 2,, 
to the case, because; as he says, the plaintiff claims the money 
which the defendant No. 2 pays to defendant No. 1 as allowance on. 
tliQ ground that he, and not defendantNo. 1,'is rightfully entitled
io i t / ’ But this view is plainly not correct, for the plaintiff does 
not, in fact, “ claim the money in the ordinary meaning of that 
expression, and cannot possibly get a decree for it in this suit. 
Indeed, in the judgment of Jardine, J., in this case on. the 
previous remand,, it was expressly decided (Candy, J., apparently 
not dissenting from that view) that the plaintiff caeiinot sue 
for the possession of the estate, as it is  under management 
in pursuance of an order under the special St|itute.” And 
Qanpatgir v. Oanpatgir̂ '̂ '̂  imd . Chohalmga^eshana v, AGlnyar^ ŷ 
were on that gr!)und distinguished. If, then, possession 
cannot be claimed of the whole estate, or of the portion of 
it referred to by the Court; below, it cannot be fair, even apart 
from the actual language o£ the Court Fees’ Act, to.levy a Oourt-, 

. fee from the piai;atiff as if the suit was for possession. Yet this

: (1) I. L. B., 2 All., 8G9. (3) I. L. H., 2 Bom., 219, at pp.: 226, 227, '
: 2̂ 1. 4 A11.^320. (4) I  L. B.j 3 Bom., 230.

(S) I. L. R., 1 Mad., 40.
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is tlie result of the order of the Court helo’w. Mr. Vasudev .1892.
sought to support that order on the ground that this is not like SaudArsijsig.
an ordinary case for an injunction^ where the relief‘sought cannot 
be valued. But I  do not think that the words of the Act war- 
rant any such distinction as Mr. Vasudev seeks to draw. And_, 
in any events I  cannot "perceivG why, in construing a fiscal 
enactment;, we are to take a distinction, by which, without clear 
autliority in the language used by tbe Legislature, a suit in wbicb 
a plaintiff "does not pray for money or property to be paid or 
delivered to him is to be treated on exactly the same footing as a 
suit in which be does pray for such relief.

If, then, clause 4̂  sub -clauses ('oj and fcl), apply to tbe case, 
the question arises whether the words tbe amount at which the 
relief sought is valued in the plaint ” allow the plaintiff to put 

""forward an arbitrary valuation. Primd facie, they certainly do 
seem to leave such a liberty to a plaintiff, and some reason­
able grounds for such liberty being allowed are suggested by 
Westropp, 0 . J., in Manohar Qanesli v. Bawa Itdmcliaranclas '̂^K 
But, without going into the ffeneral question on tbe present occa­
sion, I  think tbe case before us is one in which tbe valuation did 
not form part of tbe functions of the Court, but could be made

■ by the plaintiff as he pleased. And the Judge’s order^ therefore,
£o amend the. valuation, and his subsequent dismissal of the suit 
for refusal to amend, were both erroneous. The decree of the 
Court below must  ̂ therefore, be reversed and the suit remanded 
for trial on the nierits. The defendant ought, I  thinkj to pay 
the appellant his costs of his appeal. AU otber costs to be dealt 
with by tbe dourt below in making its decree on tbe new trial.

Order reversed,
<1) 1 . L. R., 2 Fora., 219.
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