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Before Sir C. Farran, Kt., Chief Justice, and W r. Justice Fulton,

LALLU (oEiaiNAi. Djsfisndant), Appellant, «. JAGMOHAN 1890.
(OEIGINAL P lA IN H I 'F ), EesPONDENT.^ A u g u t t  18.

Will— Construction— Bef/iiest hy a Hindu to his ivife—Zife estate—
Btversioner— Vested remainder-— Contingent bequest

Ona Jamnadas Natlia died in 1876, leaving a -will wliioli after stating his pro-, 
perty in detail provided as follows:— ‘ ‘When I die, my wife named Suraj ia owner 
of that property. And my wife has powers to do in the same way as I have abso
lute powers to do when I  am present, and in case of my wife’s death, my 
daughter Mahalaxmi is OAvner of the said property after that (death).”

Held  that Suraj took only a life estate under tho will, with remainder over 
to Mahalaxmi after her death.

Ueld, also, that tho hoqxiest to Mahalaxmi was not contingent on her sur
viving Suraj, but that she took a vested roruainder which upon her death passed 
to her heirs.

Appeal from tlie decision of Rao Baliddur Lalsliaukar XJmia- 
shankar, First Class Subordinate Jiidgo of Ahmedabad.

One Jamnadas Natha, a separated Hindu, died on 19th July,
1876, leaving a widow Bai Suraj and a daughter Mahalaxmi by 
a predeceased wife.

He left a will dated 19th January, 1874, of w-hich the follow 
ing is the material part

M y property consists of dwelliiig-liouses and movoabies such 
as cash, jewels and furniture, the silk, &c., appertaining to my 
business, and outstanding debts, whatever tho sanio may be.
As to this, Avhen X die, my wife named Suraj is owner of that 
property. And my wife has powers to do in the same way 
as I  have absolute powers to do when I  am present, and in 
case of my wife’s Itajd raja (death), my daughter Mahalaxmi is 
owner of the said property after that (death). I have, there
fore, made this m y will in respect thereof/’

In accordance with this will the testator^s widow Suraj took 
possession of all his property, both moveable and immoveable, 
after his death in 1876.

^Appeal, No. 170 of 1894,
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I8fl6. His danglitoi’ Malialaxini died in July, 1883.
Lalw (lied on llt l i  Marcb, 18J)3, loaving a will dated 2Vtli

JagmW n. December, 1883, whereby shebocjuatbod the whole of theproperty 
in her possession to her brother^s son Lallu (the defendant). 
On her death Lallu took poHsosBion.

The plaintiff ŵ as the grandson of Mnlchand, the sopsiratod 
brother of Janniadas Nathn. In 18D4 Tio bronght this suit 
claiming a« reversionary lu'ir o f J aiiinada« Natha to b(‘ entitled to 
his property on the death of his widow Sui’aj. lie contended 
that under the will of Jainnadas Nathu bis widow Suraj took 
only a life interest in tlio propt'rby ami that she had no jiower to 
bequeath it to Lallu,

The defen<lant pleaded {inh‘f  alkt) that Srnuj took an absolute 
interest under the will of .lannuidas Natha and that she had, 
therefore, full power to bo(iueath thw property to liim (the 
defendant) as she liad done.

The First Class Subordinate .fud^'c of Ahuiedahad held, on 
the construction of Jaiiuiadas* will, that Suraj took only a life 
interest in the testator’s propiM-ty, that she wasj not competent 
to dispose of it ).>y will, and that her will, thevtd'^re, did not con
fer isvny title on the defondunb to any ])art of <;he property in 
dispute.

He accordingly decreed tho plaintiifs claim.

Against this decision the d<*fendant up])0uled to the High Court,

Ganpat Sadas/ih Rao for appellant (defendant): -The defendant 
holds the property under the will of Suraj. The ([uestion is whether 
Suraj under tho will of her husband Jiunnadas took an absolute 
estate which she could becjiieath to tlio defendant. W e say she did. 
The will gives her as full an estate in tho pro|>erty aw the testator 
had. The Court must give etfect to those words in the will. They 
show that he did not mean to givo hor only a life estate.

The gift over to his daughter ^tahalaxnii is to take effect only in 
' the event oi the wife’s deatli during the lifetirm» of tho testator.

It  l3 a substitutionary bequest, oontingent on the lapse or failure
o f the prior absolute devise— v. Mai^or, cfe., o f  Manches-
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ter ; Jfoodkmie v. Woodhurne^ '̂'-, Glayton v. Loive ’̂̂ K The rule 
is •well established ihat where a bequest is simply to A  and “ in Laiitt

case of his death/^ or “  if he die,”  to 3 ,  A surviving the testator Ja&moeait.
takes absolutely— Williams on Executors, 1082, 3 (4th Ed,). In 
the present case the wife did survive the testator : ,shOj there
fore, took the property absolutely; and was competent to dispose 
of it by will as much a* by gifb mter vivos. Her will is, therefore, 
valid.

But assuming that she took only a life estate, it is clear that 
Mahalaxmi took a vested remainder. That being so, then 
although she predeceased Suraj, her interest passed on her death 
to her heirs. The principle laid down in section 106 of A ct X  
of 1865 applies by analogy to the present case, so that even if 
Suraj took only a life estate, the plaintiff cannot succeed, as he 
is not the heir of Mahalaxmi.

Goverdhaw M. Tripat/ii for respondent (plciintiiJ):— Tho will 
does not confer an absolute interest on Suraj. The gift over to 
Mahalaxmi clearly shows that the testator intended-to give his wife 
nothing more than a life estate. The rules laid down by English 
Courts for the construction of English wills do not apply in the case 
of Hindu wills. Hindu wills are to be construed according to the 
laws and usages of Hindus. The principle is now well settled 
that unless a will contains words of inheritance or words giving an 
express power of alienation to a widow, a bequest by a husband 
to a wife does not confer on her an absolute estate— Jlivahai v.
Lahhnibai '̂̂ '̂ ; Harilal v. Bai There arc no such words
in the will in question. Suraj, therefore, took a life estate only.

As to the gift over to Mahalaxmi, it is a contingent bequest, con
tingent on her surviving the widow. And as she did not survive the 
widow, her legacy fails. The property is, therefore, undisposed o f 
after the death of Suraj, and the plaintiff is entitled to inherit as the 
next of kin of the testator Jamnadas Natha. Even assuming 
that Mahalaxmi took a vested interest in the legacy, which passed 
on her death to her heirs, we do not admit that the plaintifl!

(1) 17 Q. B., 737. (3) 5 B. & Aid.. 636.
(2) 28 L. J. Ch., 886. I. L. E., XI Bom., m ,

(«) X, L. E„ 21 Bom., 376.

VOL. X X II.] BOMBAY SERIES. 411



is not her hoir. ’IPho (incsiion ub to who arc Malialaxini^s lieira 
L.1 HU Ims not boen raised in tlio luwor Courtj ami thorc are no materials

.Tagmohak . ^^eforo this Conrt to cnalilc it to decide tluit point.

[ FAiUi,ATirj C. J.— 'riuH iH an apjieal from, tlio decreo of the 
Subordinate Judge, First Class, at Ahmedalaad allowing the 
plaintifl^fi claim. Tho ])laintiH‘ as tlio nearest roverBionary heir 
of Jamnadas Natha ai'tor the deatli of Bax Surnj, the widow of 
Jainnadasj sued to recover from tho defendant, who claims 
under a will of Bni Surajj tho property loft at her death. The 
defendant contends that Bai Siiraj had, in consequence of 
Jamnoxlas having niado a will in her favour, power to deal 
with his property liy her w ill; and also, if she had not sucli 
power, that the hoir of Mahalaxnii, the daughter of Janmadaa, 
and not the plaintiff, is the person now entitled to the property. 
The rights of tho parties in the main, therefore, depend upon the 
construction and cil'cct of tho will of Janinadas. Tlie argument 
before us on ajipeal was conHnod to this part of the case,

Tho factfi whicli il; i« ncccssary to remember as bearing upon 
the construction ol; the will and tho devolution of the property 
arc ibeso. The testator Janniadas, wlio was a trader suid had a 
shop, was a (separated fliuila. When he mado his will in March, 
1IS74, he had a wife Bai Snraj and a daughter Mahalaxmi by 
another wife (then deceased) who waa young. ; Ills separated 
brother Mulchand was ulivc and had a son. Ĵ1io plaintiff is 
Mulchand’s grandson. Janmadaa died in July, 1876, leaving 
bis widow Bai Suraj and hi.s daughter Mahalaxmi surviving 
him. Tho latter married, but died in July, J 8S.‘3, without leaving 
issue. The parties are not agreed as to who her heir is. The 
lower Court has not considered that question. Bai vSuraj made 
a will ill December, 18S3, leaving tho property to tho defendant 
No. 1. She died in lSi)3. The present .suit was fded in 1894.

The will is short. After referring to the state of his family 
and his separation and enumerating his property the testator 
proceeds: “  As to that when I  am not alivo my wifo named 
?Duraj is the owner of tho property and has tho same right of 
doing things independently as I myself during my lifetime have, 
and after her death my daughter Mahalaxmi is the owner of the
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said property. I  have, therefore^ made tliis ray will in respect 
thereof.”  This is the translation which has beeu furnished to LA,r.LU
us. Though it conveys the general meaning- ifc is not literally Jagmohak.
accurate. The Suhordinate Judge renders it thus : And my
wife has powers to do in the same way as I have absolute powers 
to do when I  am present, and in case of my wife’ s death after 
that my daughter Mahalasmi is the owner of that property.”
The words tcn^ M jd rajd hoe to*’  which the translator renders 
"  after her death and the Subordinate J udge renders'4n  case 
of her death ”  are still more literally rendered should death to 
her be.'^ They do not in our view import a contingency but arc 
a euphemism to denote the time of the wife's future death which 
native feeling does not permit of being expressed in speech as a 
certainty. The words “  after that which follow the word ̂ Meath ” 
show, we think, that this is certainly so in the present case.

Mr. RaOj who argued the appeal with much ability for the 
appellant, contends that the true intention of the testator to be 
gathered from the words of the will was to give an absolute and 
unquahfied estate in perpetuity with the fulleat powers of aliena
tion and disposition to the widow, and that the gift to Maha- 
laxmi was substitutionary to provide for the event of Bai Suraj 
dying in the lifetime of the testator. He relied upon the rule 
deducible from the cases of Gee v . Mayov, So., o f  Mancliester^ '̂  ̂
and WoodbtiruG v . Woodburne^^ .̂ He argues that unless this 
construction is adopted, and if Bai Snraj takes only a lifo estate, 
the words giving her such ample powers over the property must 
be rejected as meaningless. It  appears to uSj however, that, as 
we have already said, the gift over to Mahalaxmi is wot expressed 
as a contingency by the testator, but as a certainty, and that, 
therefore, there is no room or basis for the argument. The words 
which gave the widow such ample power over the property are, 
we think, only intended to enlarge tho Hindu widow’s ordinary 
power and to provide that she is to be perfectly untrammelled 
in its enjoyment and management so long as she lives, but that 
the estate is still to pass to Mahalaxmi on her death. W e are 
of opinion that Bai Suraj took only a life estate in the property 
with remainder to Mahalaxmi after her death.

0 ) 17 Q. B., 737. <2y as L. J. OJi., 3S6.
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180(>. Mr. Govardliaiii’aiii, on the ofclKn.' hniid, contended that the
LAi.wr g ift to Malialaxnii wa,H coniingont on licr fiurviving Bai Siiraj, 

JaQ’Motan. WG tliink tliat lii« conto.nt.ion also ought not to prevail, aud
tliat Maluiluxmi took a vi^ntcd CHtntu in the [ti’opcrty subjcct to 
the litc interest givon to Bai Snraj. Tu tho first phice, tliero are 
no words to be I’onnd in bh(j will oxpni.sHivc of contingency, and 
tlic will cortainly in uxprcMS terms dlsposos of the entire estate 
of iho testator in the property. 'Phis is tho rule laid down in 
section 106 of the Indian Succession Act, which, though inapplioa* 
ble to tlio will vvdiieh we aro c{)natruing, has been made applicable 
by tho Hindu Wills Act it) Ilindn willa oxecutcd in tlie Presi
dency Town. Tb is argued tluit this c*.oustructit)n would defeat 
tho probable intentions of thi'. testator, but we think not. It is 
cleur tlmt if Mahalaxini had survived Jitai Suraj sho would have 
taken an absolute estate under the will and that it would then 
have passed to her heirs if she diod intestate. Tho same result 
follows if she dies before Bai Suraj. It]>asses on her death to 
her heirs. I f  she had survived Hai Suraj (in thii absencc of a 
will) she would also have taken an ibbsohitc estalo in the pro
perty whicli would in that case also have passod to her heirs, 
Tho case of the property passing tu ]\luhalaxnii’ absolutely and 
after her death to her heirs may well, therefore, have been the 
intention of the testator iu any ev en t; but it is, \\p think, idle to 
speculate on intention where none is expressejtl. Wluit the 
testator has done is to give his whole property ()u his wife and 
daughter and to leave, the result to the general j’ulea o f law. 
We must, therefore, hold that Bai iMahalaxnii took a vested 
estate in the property after the death o f the widow Bai Suraj 
which upon her death passed to her heirs. This will defeat the 
plaintitf’s claim in this suit xnileas ho is the lieir of Mahalaxmi. 
I t  is not conceded that ho is not. W o must send down an issue 
to have it determined whether the plaintiff is the heir o f  Maha
laxmi. Finding to be certilied within two mouths. Further 
evidence on the issue may bo received.

h s u c  sent down*
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