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. Before M r. Justice Jardine and Mr, Jusiice Telang.

G O W R I ,  ( o r i g i n a l  D e f e n d a n t ) ,  A p p l i c a n t ,  v . Y IG N E S H Y A B  1 8 9 2 ,

ANB OTHERS, (ORIGINAL P la iu tie f s ), OPPONENTS.^ February I I .

Parties —Practice— Ap-p&al—Appm l hy some, o f  the partks io a suit—Decree in 
appeal Uncling parties to the suit toho were not 2Mrties io the appeal—OivU 
Procedure GocU (A ct X I V  o/18S2j, Sec. 244, Cl (c )~ D ecree—FxecuUon.

The plaintiffs filed a suit ia ejectment against A-, B. aud C. The Subordinate 
J u d g e  decreed the claim. On appeal, the District Judge rejected it. The plaint
iffs then xjreferred a secoxid appeal to the High Court, which finally decided in 
plaintiffs’ fa '̂our. To this second appeal the defendant A. was not made ai^arty,
In execution of the High Court’s decree, A. was dispossessed, bnt was restored to 
possession by the Subordiuate Judge under section 332 of the Code of Civil Pro
cedure (Act X IV  of 1882). This order was reversed, on appeal, by the District 
Judge. A. thereupon applied to the High Court, under section 622 of the Code of 
Civil Procedure (Act X IV  of 18S2), to set aside the District Judge’s order as 
l̂Urtt vires, on the ground that section 244 of the Code was not applicable to the 

case, A. not having been a party to the appeal in which the decree under execu* 
tion was passed, and that, therefore, no appeal lay to the District Judge from 
the Subordinate Judge’s order.

Jleld, that A, being a party to the .suit, though not to the appeal in which the 
final decree was passed, the District Judge had jurisdiction to hear the appeal 
under section 244, clause (c) of the Code of Civil Procedure.

T h is  was an application under section 622 of the Code of Civil 
Procedure (Act X IV  of 1882).

The,opponents filed, a suit against Vithal and others, including 
the present applicant, to recover possession of certain lands, 
alleging that the defendants were tenants, who had forfeited 
their tenancy on" failure to pay rent. The Subordinate Judge 
passed a decij^e awarding possession to the plaintiffs.

Against this decision*the defendant Vithal alone appealed to 
'• the District Judge, who reversed the deeree of the Subordinate 

Judge.
Thereupon plaintiffs preferred a second appeal to the High 

Court. The applicant Gowri was not made a party to this 
appeal.

T' H igh Court held that, if  the defendant Vithal did not 
pay the arrears of rent within three months, the plaintiffs were

■ entitled to recover possession of the lands in dispute.
* Application No. 226 of 1891 under Extraordinary Jurisdiction^
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Vitlial failed to make the pay meat as ordered^ and the plaint- 
Gowei iffs took possession, in execution of the High Oom’t’s decree, of 

ViGNESHvAK, wliole property^ including the land in the possession, of the 
applicant Gowri.

Gowri thereupon applied to the Court, mider .section 332 of 
the Code of Civil Procedure (Act X IV  of 1882), to he restored to 
possession, on the ground that she was not a party to the High 
Court’s decree, in execution of which she was dispossessed.. The 
Subordinate Judge granted this application.

The plaintiffs appealed to the District Judge, who held that 
no appeal lay against an order under section 332 of the Code of 
Civil Procedure, aud, therefore, rejected the appeal. Against 
this decision the plaintiffs appealed to the High Court. The 
High Court was of oj>inion that the Subordinate Judge's order 
restoring the applicant to possession was one under section 2 
and not 332, of the Code of Civil Procedure (Act X IV  of 1S82) 
and was appealable. The case waŝ  thereforoj remanded for a 
decision on the merits. On remand the District Judge reversed 
the order of the Subordinate Judge which directed the applicant 
Gowri to be restored to possession.

Against this order the j>resent application was made to tho 
High Court on the grounds (1) that the applicant, not being a, 
party to the High Court’s decree, ought not to have been dispos
sessed in execution of the said decree; and (2) that the District 
Judge had no jurisdiction to entertain an appeal against the Sub' 
ordinate Judge’s order.

A  rule nisi was issued to the opponents to shew ( l̂use why 
the District Judge’s order;, in appeal, shcfald not bo set aside, as 
being illegal and vires.

Mdnehshdli JeMnghirshdh for the plaintiffs (opponents) showed 
cause:—The case falls under section 244 of the Code of Civil 
Procedure (Act X IV  of 1882). The applicant was a party to the 
original suit, and though she was not a party to the appeal in 
which the filial decree was passed, the question whether she 
was legally dispossessed in execution of the final decroej is 
one falling'under clause (c) of seefcion 244. The proceedings in 
appeal are but'a  continuation of the original suit  ̂ md the
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suit does not tem iiuate until tlie final decree is passed by tbe 1S92,
highest Court of appeal. The final decree in the present case,
therefore, binds the applicant in common wdth the other parties y i g n e s h v a b ,

to the suit. Refers to Baghunath Ganesh t .  Muhm i
Nimha Harishet v. Sitdrdm Parajî '̂> \ Hdjrup Singh x. liamgolam
Eoŷ ^K

Ndrdyan Ganesh Chanddvarlcar, for the applicant, contra:
-Tcj applicant was not a party to the appeal in which the final 

cfecree was passed. She is not, therefore, hotind by it. Section 
54-i of the Code of Civil Procedure does not inahe one respond
ent liable under a decree passed against other respondents. No 
decree can be passed against a party unless he is properly brought 
before the Court. In section 244, ‘'‘ suit” includes an appeal, and, 
urdefs a person is a party to the appeal^ he is not bound by 
the appellate decree, and the case does not fall under section 244.
Cites Qour Kishore v. Mahomed Hassim^^K

Tjilang, j . :— The applicant was one of several defendants in a 
suit brought by her opponent, wlio sued for possession of land.
On appeal to the District Court, to which she was also a party, 
that claim was rejected. The plaintiff appealed further to the 
High Court, which awarded it. But to this second appeal the 
apj)licant was not made a party. She was, however, ejected in 
execution, but, on her complaint thereof, her possession was 
restored by the Subordinate Judge. Her adversary appealed 
to the District J udge, who, for reasons into which we need not 
inquire, reverse :̂! the Subordinate Judge^s order. She now 
invokes o îr jurisdiction, under section 622 of the Code of Civil 
Procedure (Act X IV  of^1882), to set aside the District Judges’s 
order as made without jurisdiction.

It has been argued on her behalf that there was no appeal 
from the Subordinate Judge’s order, section 244 not being ap
plicable under the circumstances, she not having been a party 
to the appeal in which the decree under execution was passed.
W e are ashed to follow Gour Kishore v. Mahomed I£assim °̂>, the 
only reported case, as far as we know, in which the point has been

(1) I . L. R „ 12 Bom,, 449. (3) L. R., 16 Calc,, 1.
(2) I. L. E., 9 Bom., l.-jS. 10 W. R., 191 Civ. Eul,

(•■!) 10 W . E., 191 Civ. Eul.

7GL. XVIL] BOMBAY SERIES. 61



1892. decided. The words to he interpreted are those of section 24f4,
GowHi clause (c ) : “ Any other questions arising between the parties to

ViGNESHVAE. the siiit in wMch the d e c r e e  w a s  passed or their representatives.’^
The scope of the section is stated by their Lordships of the 
Privy Council in Chowclry Wahed A li v. Mussamut Jwnaee^^\ 
They say : “ This enactment was undoubtedly passed for the 
beneficial purpose of checking needless litigation, and their
Lordships do not desire to limifc its operation.” In the present
case we are virtually asked to read the words as if they were 
“ parties to the decree in the suit or in the appeal in which the 
decree was passed.” In the Calcutta case and in Sankamva- 
divavimal v. Kumar as ai:iiyc6‘̂ \ it iŝ  however, pointed out that 
the words used are parties to the suit.” In the former case it 
seems that the part of the claim of the plaintiff relating to one 
of the defendants’ lands was rejected by the Court which tried 
the suit; and when in execution the plaintiif attached these lands 
it was held that the defendant was not a party to the suit within 
the meaning of the sectionj on the ground that he was released 
from the operation of the decree, and must, as regards the opera
tion of that decree, be considered a stranger to the suit in which 
he had no further interest or concern.

We are of opinion that, if the Legislature had intended such 
exceptions to be made, it would have so expressed it, and that we* 
ought to give a literal interpretation to the language of section 
244, clause (c). I f  so, the applicant was a party to the suit, and 
the District Judge had jurisdiction to hear the a ĵpeal.

The construction placed upon section 11 of Act 3^X111 of 
1861, which answers to section 244 of the present Oivil Proce
dure Code, by the High Court of Calcutta in Qour Kishore v  
Mahomed was avowedly not the one pointed to by
the words of the enactment. And it appears to us to be not in 
harmony with the intention of tho Legislature, as indicated by 
the language used. That intention appears to be to dispose, in 
a single litigation^of all questions in reference to the subject- 
matter of that  ̂litigation arising between the parties once pro- 
perly brought before the Court. The opinion expressed by the

; <1) n  Beng, L. R „ at p. 155, <2) I. L. R., 8 Mad., at p. 477,
10 W. E., 191 Civ. Rul.
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Privy Couneil in Choivclry Wahed A lir . Alia^scmid Jumaee as to 1892.
the proper method of construiiig a provision o£ this nature, sup- Gowei

ports this conclusion. And it also avoids the possible embarrass- Yigkes’hvak. 
meiits which must arise in tbe event of contradictory orders 
being made by  different Courts with reference to the same sub
ject-matter and between tbe same parties. Althongli, therefoiej, 
the question is not quite free from doubt, we do not see, on the 
one hand, enough to justify a departure from the broad language 
used by the Legislature, and on the other, we do see some 
reasons^ of greater or less weight, to warrant us in giving its full 
effect to that language.

W e may add that this point appears to have been practically 
disposed of by Sargent, 0 . J., and Candy, J., in this very case at 
an earlier stage. On looking into the papers referred to in the 
judgment of the District Judge, it appears that at .first the 
District Judge, upon the appeal being made to him, considered 
that the order was not one under section 244, but under section 
3S2, and, therefore, held tbat no appeal lay to Mm. Against bis 
decree there was a second appeal to the Higli Court, aud on tbe 
17tb February, 1891, the High Court decided that the order of 
the Subordinate Judge was one under section 244, and not under 
oection 332, and that, therefore, an appeal did lie to tho Dis- 

‘"trict Court, which appeal, accordingly, the District Judge ŵ as 
directed to hear under section 244. It is, therefore, out of the 
question now for us to hold tbat the District Judge acted with
out jurisdiction, in bearing the appeal so remanded to him for 
hearing. _ But, apart from this consideration, the judgment we 
hct. . referred to shows that Sargent, C. J., and Candy, J., took the 
same view of the construction oi: section 24*4 as we have arrived 
at. And, therefore, as the case falls under section 244, it is not 
one for the Extraordinary Jurisdiction of the Court, and the 
rule granted in this case must consequently be discharged wdth 
costs.

Mule diecliargcd,
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