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money) I  will pay oil' fche whole auiount according to tlie above 
Agreement. HhoulJ I not pay the same, you are to recover the 
same in full tVoiu the mortgageJ property.’  ̂ The effect o f such 
a stipulation lia.s been considered in Smjad Ahdul flak v. GnUm 
Zilmii and it has been there held that the stipulation postpo- 
niug the morigager’s right to redeem beyond tlio time when the 
mortgagee can call in his money is inoperative. The present case 
show« the desirability of such a rule. What advantage can it 
possibly be to the ladies here that they should be able to redeem 
^"■-r fifty years and remain all that time liable to pay the mort- 
]''.|fc-nionoy whejiover it may please the mortgagee to demand it.

As the appeal before the Subordinate Judge, First Class, A. P., 
was heard ex partc, his attention was not called to the above 
ruling. No reasons have boon assigned before us why we should 
not'tollow it. AVe consider, therefore, that we arc bound to do so.

^7o must reverse the decrec of the Subordinate Judge and 
remand the appeal that ho may take the accounts and. allow 
'I 'litiffs  to redeem on the usual terms. Costs, costs in thevaku j .
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contend tha| _̂j\')vo?flfi<)« o f the Kater— Oj)lnion o f  the canal vffcer— 
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■ dttcnulTialion of t!io logiklHy or oilioi w '̂C of Midi lo-vy,

Va~ ~  ^  ■ tlio iiu'Idonco of llio ruto is .‘.uiiliorizul l>y i k '  provisions of Uio
it, tlio coiiditiin  prcctnlont to  lovyiii^' llio into irf no i ilio fiioi 

/  eviilfiico v'hotlior tlio ^valcr in  clisimio luis pcrccliiluil fro ju  tlio

"ov iix -n s  opinion of llio tianal olIloi Y ilia t it Jii\s no poivoMcil, lio and n o t llio eivilio

VOB I'voi.v. Itoini; nudo ilio ju d j'f  of siicli pcrfriliiliun for ilio j.urposos of ilio Act. ^
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nn'cnuo.

Ari'i’.AL I'ruiii ili'ci.sion of \V. ll.C ro u ’ti, P ls iric t ol’ Potina.

L̂ iiifc to rocovei’ Rî . 115-3-0 piiid l>y tiu) jdaiiitiir innlor ^
Ub wator-rato lovieM.l on liiiu for i\voy(.*ars (1S80-00, ISOO-OI)*  ̂
for an iiijiiiictlou T0siral]uii<4 Govenimoiit from levying* sucli 
I'oT ilto future.

TJic plaintilV \vari the owner of cc'rtuin land in tlio Poona Dis- 
iriot, near wliicli was a iia/(t. Across this na'ln tlio |)lriini;iiriuu5 ' 
builfc a (lam in order to collt'oi the water llt)wing I'roni tlie liilia i 
wliicli ho coiuhicted t(j liis land liy a clianiicl ociiistrnctcd ])y  ̂ ( 
liinisoll' and useil for iho piirposo <d‘ irriĵ -atiii: '̂ lii:̂  ei'opn.j TJac M i 
water llowed froin tlio m'tla to the land l>y ^^mvitalinu. ■ ^  iin

'l-'iift plaiiitilT’s land was at .sonio distaTiee. IVoiatlii* muii'j 
<‘f the Oovernnient; ii'i’iĵ ’aiion eaiial (the jMutha

I channo!

m-iivL'a, liy pcrcolntiou or loal»!iOT rruin sin'li t'uiiul, nn jithiMtlnpo (i|niviili
wliich would bo glviu liy u d 'm d  "f muuiI wati’i’ fi'T in'iyulu n, .

tluit any cultivali'd luud, viurcViH' i-iliiiilc', d( r l \ i  !i liy u h u v f i i c f t l i O H  W<ior
nicinis (if a •well suuU vitliiii Iwu Iniudi'uls \uvds df any ctnml u f t i i  tlio ;SC CU'Cntll- 
watoi' into sncli canal, n, supply of wiilrr wliii'l! lias iH ivolaii'd df

/j to II diroei
lie may cIku' '̂o on siu-]i liind a wutfi'-ruti' not oxt'fodiiij^ tliiil 

havi' bwn charged I'lii' a Hiuilliir divu't Mupjily to hiul yliniiarly cnKivi, L

i'Vr tliu inn’posoi of this Att, land I’liav^id ui.drrthi-s Hc'dioij doLS 11 dI
111' liiiid iiTif,nited fi'Diii a canal. [w

iSoc’tion '1 {/i) of till! Itcvcnne .lnnsdicilon Act (Ait  X  of Js7t') /rado i ')  I'ov the, 

4, ^'iilijirt to llio ixooplU.ns liwiiiaftfi ' luii;!;. no ri \ i l  

jurltidiciiiiu us to any tit the following'umtU'iM ; ~ JdoCl'CC o£ t h o

/ l « " " v h i c h  i t  is
lo tla-amount tv  intidciu'c of jtny asH'Sfnu l.t of hind n vnuK' r] ,

f')v occupant 01
iTiimont, or 'tl / •

to th i‘ inculc 01 assfusiiitnt, or to the pi'nuipiu on wl-.icu sudi asir



Canal), but* was aloiit £00rards Ji.staiifc froin its ncarcBt dis- 
tributing chaiinol.

"J'Lo plaintiff corapkiiicd that he had been charged watcr-rfvto ' 
under scction <18 of the Iri’igatioii Act (Boia. Act \TI of 1S79), orc5TA'.iK
on the ground that the mUa mid his land wero Bnp})lied with 
water which percolated from the said canal. He denied that 
t])is was the cascj and he alleged that the water-rate was, tliero- 
fore, improperly levied npou him. He prayed that the dL'f(.‘ndant 
should be ordered to repay the sum (l!s. 115-3-0) for two years 
wliieh lie (the plaintifT) had paid under proti-.st, and tluit an in
junction .should be f;Tanted restraining tlie defendant fi'oni levy
ing it. The svdt was filed ou lilth Soptemher, IS'.'.o,

The defendant pleaded that ah llie plaiotiiniad paid tliunioney 
on the 25th JuItj 1801  ̂ the suit was barred by liniitation raider 
article 10 o£ Schedule II  oi: the Limitation Act (XV" of 1877); tluit 
the Court had no jnrisidiction to entertain the suit xmdei’ section 

of the 'Revenue Jurisdiction Act (X of 18"t)); thattho water 
o f tl',y^y the plaintiff fr(,)ia the /inla was water which canio frqm

‘ igation canalj Avhieh was only 200 yards from the plaint-
and that scetion *18 of the Irrigation Act applied.

to rccovet
,,, -^strict Judge of INjoiia dismissed tliG suit, lie hold that
(jovernn . . , . . n

3urisdictio]i to outertaui it, but ou tho meritr  ̂ lie held
" i l  for a was supplied by water Avhich percolated from tho
' , . .tliat si.-etion ' iS  ol: the Irrigation Act apiilied. As toirolu hnii i
. . . £ 1??. ll-j-S-O, ho held that it was barred by limitation,iirjunction t<

,)ti.  ̂appealed.

(with SJrhram !'. .7>/i(inchii]:(cr) for the {i})pellanfc
 ̂ I'^r'The Judge held that ho had no jurisdiction to enter-

and he decided it against us also on the merits, \\''o- 
ot l b / 0 ; and ,  ̂ i. i. i i l-t/ tJic oiala does not get w\atcr l)y nercolatinu i]-(>m the 
tliG water m ■.  ̂ ,

1 would not bo liable to
supp lu jy nnder llie Irrigation Act for talcing water from
irom the cana, l • n ‘i 1 1  i • /, 1 ,, lien water is collected by a dam ni m um , and wheU'
.vection 48 01 t . , , , .. , ,, «.

■•arrted l>\' some artificial means, it ceases to bo
Tlie lower U”

vcr the ir.(mi^yVasv,hv ./. Khiihir (Oovcriuuent Plcfider) lor tlie 
Schedule II t'i>fcndant) Civil Courts have no jurisdiction to
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entertain n suit like tli»̂  present under section 4j o f  tho llcveinu* 
i’>Ai,vAX'i’ Jurisdiction Act (Act X. ol'1S7G). In the prosonfc easo the rate
* ' was .'Uilhorizotl by Goverument,

[F aiuun, C. J . T h e  (luestiou is whether tho rate was au- 
Tv:i.u. thorizc.].]

We submit ilin.t it 'was— W'tihhm v. Collt'ctof o f Poonâ '̂ K

At tliis stage oi' the hearing tlie Court iVanied tho 
issuCj and sent it Ijack to tln! Jud^e i*or his findin;^ : —

'''D id the water flow directly hy gravitation from the danuned 
up ndln, through a channel on to the plaintiir.s land, or was it 
raised 1‘roni tho -ua'a by artilicial means and so caused to ihjw by 
a channel on to the land ol‘ the plaintitr?

Tho liiiding of the Judge was that, the water llowed dircetly 
by gravitation from tlu: dainmed np//"Ya through a channel on 
to the plaintitfs land.

/^rf?«,y(j?i(with ShivruM I , Bhand<irkar)iov  tho appellant (plajiu/ 
iff) :— It was urged that there is percolation going on  ̂but 
possible to .say whether the percolation is from tho canr- j j 
iield channcl. '.riie defendant must show that the wati'.r  ̂
inda is the percolated water from tho canal and the 
and from no other source, K the uAla contains water t./' " ' , 
other source, tlien tho levy of assessment fiDin us would l/'"'
The water is iirst collected in tho 'iia'la\)y a dam aiif 
take it t(j our lield by entiing a chainiel. Under 
stances it is impoHsiblc to uphold the levy of water 
section 4S of tho Irrigation Act. That B('Ction relateieeiion -IS 
surface How of water which has leaked or pi-reolatedjts amount

We have produced ntHdavits to show that tho w<r tlopend 
percolat-e. mitUV» laud

Hdo Stiheb Vti.stfukv J, Kh'tUc<n' (('Toverinaenfc 
respondent (defendant). ‘ ^loviMtms, oi

fii'isdlclion of
Fatiban, C, J. :--Th is is an appeal from the 

■ District Judge of Poona. The eircumstancoe n n j (he hny of
brought are these. Tho plaintiff is the owner J iiivil LiOUl'l̂
•Survey No. 24 in the village of Loni Kalbhar. ;U -/ether trie It?vy
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liills lyin" to the south of Loni jiasses clusc to the ijeld. The 
plaintifThas con.stviicted a dam across this ndla behind Avhich. iu lw m  
water eolJects. Tlieiicc it is led by means o f a channol con- (J. (>yR 
structed by the phiintitT to the liekl in question where it is used £r'.i;( Kt!TAi,;\ 
by him for the purpose of irrigating' his sugarcane crops. The 
water lio^\3 by gravitation only without being raised for tho 
purpose from tlio dammed ndla to the field. In respect of 
the water thus reaching the phuntiff^s field the canal ofileer 
empowered to enforce the provisions of Bcetiou 48 of The 
Bom baj'Irrigation Act, 1879’ 'luis charged the plaintiff under 
that section with a “ water-rate not exceeding that which would 
ordinarily have been charged for a similar direct supply (fr(.»m 
a caual) to land similarly cultivated.” The land of the }>laintitf 
though at a considerable distance from the main branch o f the 
•Mutha Riglit J?ank Canal is within 200 yards of its nearest 

_  distributing channel. The distributing channel is, however.
;^included by the force of section ?> of the Act within the term 
pTau?^'^ The plaintilfs land is thus brouglit within 200 yards

upon
depends uintiii'fikd the present suit on tho IStii September, 159;], 
officer. T the sum of Es. J15-O-0 paid by hiui  ̂ under protest^ to 
canal offi/ent on tho 25th July, 189'i, as water-rate levied for tho 
2')0 yard69-00 and ISDO-Ul in rcspi ct of his above survey nundxM' 
j'^^h caiithleclaration that Government is not entitled to demand 
' *̂^̂3rcvernii,ris. 57-0-G per aiumni o]i that account and for an 

'̂̂ 'ich 2, restrain Govorninent from levying it iii future.

m ' O - ' i  rai.sod on holuilf’ of tlie defendant Avero
which would ],y limitation; (S) that tho Court
supply to ic ojitertiun tliu sn it under s(;ction -I ôf Act X
to IcAjing |,y

whcthc.I iho jtlaiutiff from tlie Hold water-coursos
thê  opinion of  ̂ (|iq plaintiffs laud, being within 200 yards
and not tilt civj _ a'nd that llu'ease foil within the provisions of 
tho purposes of

Now in this
officer that has found that the plaiutiirs claim to reco
dry "season vvhic under article lU of-
ed from the oan 1-imitation Act, hut that ilie claim for a
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aud iiijimciioii In not Thetc lias bonti
P.M viK-j' upon that {la.rl} o f the wise, ^v]^H;h \v<‘ <lo not, thorofore,
ii. Oy.r, further eoii;5i(.L:;r. 

r.
'"ok question. \vheth«‘r tlio 1ms jui’i.silietiuu to tsutcrtftiii
- OB India. tlio eJaiiii depcJi'lH upon the eoiiHtriiciiou iuid ofTc-cfc «»f Ki*cti<ni'|.

o f A ct X  of 1870, •which tha.f. MihjiU'fc to tlio oxcepiiuns
hcrciiiaftor appf\'U’in,t̂  no fivll Cuin-t ^hfill cxin’cisu jnriK«Iictiau 
us to ■'* (JO '>hj(H:ti*>nt to thu nmiHini or jihu-
tlerice i)f any HHK*;s,sja(]nt of laiitl revoiuii; iiuthorizHfl h}̂  (loven u  
luent or to tho. luoth'. oi‘ iwHe^Hiuofit ur t(i ilii«*print‘iph! u|)on whieli 
snch )isso,s.HHienii'4tixed, k o ’ * it is nut cuui-'iuliMl iK'fori' uk thal; 
tlio wnter-rato in rpu'stioii is not Uinil r«‘Vtame, and in 
V. Colliidor o f  it hns heen riikMl ilsai it rails wiilutj
denojnhiation, mid m  it appeiirH to ii:**. thut it doOH. Tha t‘i) 
tiou oi: the jilaintilt on thi« ])0 )iit I'i even ji.'-:snn»hi 
water in thn m ia  l.iohiud tho duni to ho derivetl hy h'ldva 
pcre^hitiuii from tho Ooveninient eaiiul, tho I'ruia! (dUeu 
not; autliori/'cd to h'vy a wat<ir-r!itc uptni his hind, iih the 
not ont! wliich I’aJlH vmd<n‘ thu pr«tvisions <)C iMinihay A ct 
1879, section 48  ̂ \vhidi is the. only law ninl»‘r whitdi nticl 
ctan Im hn'i*'d iVcnn hiiii. I t  in not ;̂ !ng;i4*o,*>t<il, that indc|K 
o f the Aefcj (iavtn’nnumt hus !Wtih.(n‘I/.nd or (‘■)u.ld .•lUiJiori 
levy  ot'tlii>i waiei'-rattj fi'oin tho pl.’unti0 ’̂  nor hiw iltn"*'' 
directed that tlic water-rato slioukl Iiiivb thin partienhiri:'' 
nnles,^ it fu lh  within the scopc o f the Mcetiou 48,

Assuming, then, tfiat the m b ; liaing unthorized by 
o f tho Act 18 a rate anthorizeil l»y Uovermnenfc (sw 4 

certainly is), tlio tjno.stion o f ĵw’iHdieii'ni n.]!pear.-*; to 
npon whether the insiidenee oi' j:lio r.-itti upon t’iiu phii 
is authorized hy Uovernnient, or, in utlier wordn, h’' 
sions of sceHon 4 8 , H  It can fjdl within thuae 
within tlio aritlioinzation by (Juverinnentj the j i  
the civil Goiu’tf̂  is, it appears to ns, ousted. I f  it 
w itlnii that antliorixatio!), or .’witliiji tliose provi^ioj- 
the rate *m iUegalj ;ind tho jurisdiction  o£ the, e' 
preserved. W e |'n.*ocecd, thert:for»-j to eon^idei* wh

c'). r. ,r., 1S92, p. 21, i
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of this rate from tho plaintiffiis aiitliorized l) j  tlic provisioiiy oF' ..—V
section 48 of tho Bombay Irrig-atioii Act of 1879. B.vrA-AKx

The plaintifi: contends tliat the water in the nalit beliiiitl tlic 
darn is not derived by percolation or leakage from tho Govern- Simukxaey

 ̂ , OT? S'l'ATH
ment canal/’ hat comes from another source, Tho District r.:oi i.vBfA.
Judge has raised an issue upon tliat contention^ ^Yhich he has 
found against the plaintiff and in favour of G or ernment. Co uiiseJ 
for tho appellant before us was anxious to bo allowed to rofuto 
that finding and asked leave to put in affidavits or to adduco 
evidence before this Court to the cliect that the result of tho 
sinking of certain trial pits fchowcd clearly^ if not conclusively, 
that tlic opinion formed by the canal authorities as to the sourco 
of tlie water in the naUh was erroneous and that it was really 
iilled from sources independent of the canal water. Wo havft 
not ourselves formed an opinion upon this (|uestion, nor have wo 
allowed the affidavits to be put in, beeauso it appears to us that 

'.the authority to levy the rate does Jiot dcpond upon whetlior tlic 
Th‘̂ r% .land iŝ  in tho judgment of Aho civil Court founded 

trict Muij evidence before itj irrigated with canal water, but 
oi. wateryipon tho opinion formed on that qiic'stion by tho canal 

The Sn'hc words of tho section arc ;— " If it shall appear to a 
oiifitlcd tmr that any cultivated land within
Ai<^^r unof any canal,receives by percolation or leakayo from 
allowed til', an advantage, &c., or that any cultivated laud 
b(‘ delermiiiVAiate receives by a surfaco flow a supply of water 

On api^ î'pi’Golatod or leaked from sucli eanal * ^
dismiss('d^<’]-t‘ge on .such land a water-rate not excoeding that 
m o n t ( ordinarily have been charged for a similar direct 

iUilo XVI of id similarly cultivated/^ Tho condition precodent 
in IJcsoliiticm ascertained by evidence

, .̂ater in dispute has percolated from the canal, butto tune rf yical, niU ,  f
u n t u r e  a n d  u c t i o i i  cjthe cunal officer that it basso percolated. lit'.

I’rovidetl that, no I Court is uuido tho judg’O uf siich percolation for
liv the (.‘•ovornor ill '■|,0 

All ruk-3 v.’hc'U so }
iiu tho ritifs, Consider, appeared to tho canai

v:i) liule 1 6 iidla in' question is sup])liod w ith  w ater in the 
K'.. Pai’tios dissai ]-,ag w h olly  or a lm ost w lio lly  leaked or jiorco la t-

''i'’ Ouly remains whether that
I! i lG S -a
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1 8 9 0 . 

Avffnd 0,

l)i'ings tli« caso witlun tlic provisions of sectuni 18 of tl\o. Act. 
W e think tluifc it does. Ĵ'l\o ilrst part nf tha section liiirdly, vre 
ihiiik, applies to the cast‘ . Tlu* plaiiil ilT’s land cannot well be said 
to rcceivc by porcolalioii or !cjikfi|fe frcm  ilu’ c?mal an ad\ ania('t" 
e([uivaleut to tluit wln’eh would ito i;ivcu Ity a dircct nnpply of 
canal water for irrigation, )>ut ilio seuond part of the sretion, in 
our opinion, iipplicH. Tht' mrhi u' ('onirm s In ihi'. opinion of iltu 
canal ollicor has hcuu Iilk*(l with a Mip|>ly <*f watwr which huK 
l»ereolated or leaked from ilû  canal, 'riio plaintilVs cultivated' 
laud derives by a surface Ilow a supply of IIĥ  wat(>r which han 
so percolated or leaked, anil tho conditions (if tln'section an' 
thuSj wc think, fvdfilh'd. It dues not serni to n>i to be Miateriul 
whether the reservoir which cttllects the ]'rrcolation from the 
canal is a invtnral reservt)ir or one artillcially formed so louf^ as 
the water Hows from it by a Hurfaee ilnw on tn thr ]»hiiniiirfi
land. I f  the plaintilF can show thnt tlu‘o jtin io n  forme< 

canal oHicer is erroneous, and th a t tin* 7nUa is kept .sup[) 
Konrceg independ<‘nt of the canal w a t e r ,  his remedy is to (]p 
the canal Muthorifcics of that fact and not by su it in 
Court. AVo m ust coniirnj the deerre ujipcaleil from wit.h

Dtrre.e r

A r P l ' l L L A T K  QWiL,

llt'foiX Mr. Jnslu't' lUm'i'h an'̂  r/w,v/u‘S
V A i ^ l M H v V A C l I A U V A  anh otiivus (oiju. i n u , P i.ain 'imm-s')' 

T k k  M n X l C l P A l J T V  o r  S l I O h A ' I T U  .oi ; i , i i ,N vr,

]{KSl’OM>KN'rS,*

3 l a n lc i i ) < d i( j /— M in ih ' q m l A H  (h '» n i. / X X V I

M u n ic i jn d  J r t  ( J Iq iii,  A r l  r / ■ > / /SVr. .1 U> 

-!!»(/(’)’— 1C( “ ) — l i i t l e  i i v l  h H D i i f u l o t ' i i  L u /  u\d>j
Al t f  / X  0 / I B 7 - ( S V / 7  /(■'!' (In.i'iijtW' (uuf injiiii'f
■ m K n ii 'i /id J lh / f i -D M  ^ t o p i n u i j  H u j h i  i d  (f:

Tlici plivintilTs luiving siiod tlio Mimif'H’iiHt v <»1‘ Slinlilpnr Wf  
a-n injunction vesiiHniinjir llu; niUTiitriitallty rrnjii htdpplng t 
to llieif liouso, tho first Com't allow ml lli,'(.•l-.dm, Inl, iltc ,1

* Scodiid Aj/i'i-al, S’o. 2M» oi!

U) Section 14 o f  tlic Bisl-.U'fc MtmUli-fii Act (lioin. A<-1 VI t.f 
II . C la u W ' I . ~ l t  Rliall 1>e tlie thity o f t s r i y  nmi.ti:ipa!i{v 

couslitulion us coiiveuieutl^ may b;», lo propiiro nile=<, atnl |


