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written gtatement, and the judgment of that Court shows that
there was argument on the point. ‘

SareENT, C. J.:—The lower appeal Court has held that -the
plaint was barred because the co-sharers in the rent were not
made parties until they were made so by its decree on the 8rd
July, 1890. But we think that, as the co-gharers made their
application during the hearing of the suit, as far back as 24th
January, 1889, to be allowed to adopt what the plaintiff had done
and to be made co-plaintiffs, its ovder allowing the application,
which had been refused by the Court of first instance, should be
treated as operating nwnc piro tunc, and that the other sharers
should be regarded as having been made parties to the suit when.
that application was made. The delay between 24th January,
1889, when the application was made, and the decision of the
Court of appeal was attributable to the act of the Court, and the
appellants should, therefore, not suffer from it (Broom’s Legal
Maxims, 6th Ed., page 117).

We must, therefore, reverse the decree and send back the
case for a fresh decision, having regard to the above remarks.
Costs to abide the result.

Decree reversed,

APPELLATE CIVIL.

Before Sir Charles Sargent, K, Clief Justice, and M. Justs Kirdwood,
S1IDU, Praintier, v, BA'LT axp ornERrs, Dorpspants.

Morigage— Eedemption suit-- Costs due by mortgagee to mortgaior — St off copningt the
mortyage-debt—DBalance remuining due to mortgugor—Liability of morts Lyapee—
Civil Procedure Code (Aot XIV of 1882), Sec. 221. :

’Lhe mortgagoris entitled to set off'or deduct the amount of costs pﬂyﬁ.ble’ to
him under the decres sgainst or from the mortgage-debt payable by him. 1If the
amount of the cogts be laxger than the mortgage-debt, the mortgagor is entitled
to obtain possession at once of the morbgaged property and to vecover the bwla.nee
against the mortgagec,

# Civil Reference, Noy 15 of 1891,
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THIS was a reference made by Rdo Sdheb Anant Gopsl Bhdve,
Subordinate Judge of Khatdv in the Sdtdra District, under
section 617 of the Civil Procedure Code {(Act XIV of 1882),

The facts which gave rise to the reference were as follows :—

The plaintiff, Sidu, having obtained a decree for redemption of
eertain immoveable property on payment of Rs. 20 to the defend-
ant B4li within six months, paid the said amount into Court within
the appointed tiwe, and recovered possession of the property
through Court. Before the amount was paid to the defendant,
the original decree was reversed by the Special Judge, and con-

sequently on the application of the defendant the property was -

delivered back into his possession, and the redemption money paid
by the plaintiff into Court was returned to’him. Subsequently the
High Court, reversing the decree of the Special Judge, restored
that of the Court of first instance, and ordered the defendant to pay
costs throughout. After six months from the date of the decree
of the High Court had expired, the plaintiff made an application
for execution of the decree, in which he sought to set off the
arnount of redemption money due from him against the amount
of costs which were payable to him by the defendant, ard to
recovar the balance by attachment of the moveable property of
%the defendant, and alse to recover pos:esmon of the mortgaged
propmt)

The Subordinate Judge entertained doubt on the follovmm
ques{nons, which he submitted for consideration ;—

“« (1) Whther the amount of redemption money payable

under the decree by the plaintiff to the defendant can be set off
-against the amonnt of costs awarded to the former against the
latter ?

«(2) Whether the plaintif’s vight of redemption was fore.
closed by reason of his having failed either to pay into Court
the amount of redemption money, or to obtain an order for setting
off the sail san against the amount of costs due to him from the
defendhnt, and for compelling him to enter satisfaction upon the
decrec within the aforesaid period of six months 2
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«(3) If the plaintifi’s vight to redeem is found to be fore-
closed, can he still enforce the order of costs against the defend-
ant ; or, in other words, will it survive ?”

The Subordinate Judge’s opinion on the first two points was
in the affirmative, and he expressed no opinion on the third.

Further on in the veference the following question was fr. amed
for submission +—

“Whether it was not necessary for the plaintiff to apply to
the Court, within the period of six months granted to him by. the
decree for payment of the mortgage amount, for an order allow-
ing the set-off and declaring him to be entitled to recover posses-.
sion of the mortgaged property from the defendant at any time
of eourse within the preseribed period of limitation ?”

On the above question the opinion of the Subordinate Judge
was in the affirmative,

There was no appearance for the parties in the High Court.

Sarerwr, C. J. :—We think that section 221 of the Civil
Procedure Code (XIV of 1882) is applicable to a ecase of this
description, and we agree with the decision of the Caleutta High
Court in Brijndth Ddss v. Juggerndth Dass®, that the mortgagor
is entitled to set off ov deduct the amount of the costs payable to
him under the decree against or from the mortgage-debt payable
by him. If that be so, and if the costs, as in this case, ave of
larger amount than the mortgage-debt, the mortgagor is entitled
to obtain possession at once of the mortgage property and to

- vecover the balance of the costs against the defendant,

Order wecordingly,
O LL, B, 4 Cale,, 74%



