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ljut none wero pointed out by Mr, Aratlioon which would afibrt.l 
a suitable remedy or wliicli would preclude sufdi an action as the 
present.” The opponent'’s course, if ho de,sired tlio matter to be 
summarily disposed of, Ŷas to liavc taken steps vmder scction ^78 
to liave the attaclinieut on the box raised, Bj’- paying tho 
amount of the decrcc into Court he has entailed upon hinis(;lf 
the necessit}^ of liling a suit if lie desiro.s to recover it.

Rule absolute to aet aside the order as made without jurisdic
tion. The applicant is entitled to Iiis costs.

llulc made ahsolnte.
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A P P E L L A T E  C I V J L .
Beforo tiu' C. Farm n, Kt., Chief Justice, and Mr. Jusf.iae IToskivtj.

C H l l s T A M A N  h i n  V l T H u B A  ( o i u g i n a l  D k i ' k k o a n t ) ,  A p i ’E l i . a k t ,  v .  

C H I N T A M A N  B A J  A J I  D E V  a n d  o t u e b s  ( o k i o i n a T ;  P i - j M N T i r F s ) ,  

E e s i ’ o n d e n t . s . ' *

Decree -JUxec.xiiion—Powers o f Court ht Qxecuthuj decnc— Code o f  Civil 
Procedure (Act X I V  o f  .1882), &<’. 24-1*.

The vfUidity of a decroo of whicli execution is soii.^ht oiuinot l>o dis]mt.od 
in execntioT) proceedings nndtsr soction 2-l li of tlio of Civil Proce(hiro
(Act X IV  of 1882).

A p p e a l  from tho decision of C>. Jacol), Disti’ict Judge of Poona, 
in darkhjtst No, 7 of 1893. •

In 187J) one Chintanian Bajaji succeeded to the oEice of 
manager and trustee of the Chiiicliwad Savasilidn.

In 1S80 he instituted Suit No. 1 of 1880 in the Court of the 
District Judge of Poona against Chintanuin bin Vithoba to ol»tain 
a declaration that certain mortgages of savasthan projierty made 
to the said Cliintaman bin Vithoba by Lakshniibai, one of tho 
widows of Dharnidhar the predecessor of Cliintaman Bajaji as 
trustee and numager of tlio Chinchwad Savasthtin, wero not 
binding upon him.

That euit was settled by a consent decroo passed on the 13th 
July, 1880, by which the defendant Ohintaivian bin A îfchoba was 
to bo paid Rs. 23,000 and interest, by annual instalments of

•Appeal, No. 32 of 1S95.
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Us. 2,000, oufc oi‘ the rovenues ol! tlic villag'o ol‘ wliich was 
part of tlio savastlidu property.

^)nljse(iuoutly Oliiiitaiuan Bfijaji was romovod from tlio office 
of iiiaiiager and trustee ol’ tlû  savaHtluIn im(K?r a docroc o£ the 
Di«t]’iot CoiU’t of I’oonji, and ûUkm’ trusttu-s wirro appointod. 
This dycro(5 was, on ap])i’al, eonlirjiu'd h}" tho Cunrfc. Sco
Chlnidniftn ruijajl Jhv v. Dhomlo (lancsfi 

Chiiitaiium bin Yitlioba, in execution of tlio consent decree in 
Suit No. 1 of 1S80, r(K;civ(Ml I«.s. 2,000 a year from the rev-'oniies of 
tlie villago of Man till tlio lieĵ 'iiiiiiiiL;' ol’ 1 Si) 1-02. Payment was 
tlien withlicld. lie  died, an<l in 18i>3 Sadiishiv and Vinayeic, hi.s 
sons and licirs, jjreseuted a darkhiist (No. 7 ol’ LS0J5) to the 
District ^'ourt ol' Poona, praying for an order lor the attacliniont 
of the roveinics ol; the villa|;'(; of "Man and for ])aymont from 
them oC Ils. 2,105-8-2 in l‘m*thui: exeeution of the decree in Suit 
No. 1 of ISSO.

The trU K tees o f  tlio Chinch wad Savasthiln, liavin^' bc(!n h(U'VC<1 

with n o tic o  of the a])[)lication, objected to Ihe (i.secntion o f  the 
decree, contending' { infer aliti) thid; IjakHlimibai liad no authority 
to execute the morigrtg'es upon which tlio consent docroo was. 
based j that Chintanian Bajaji liad no authorif y to consent to tho 
decrccjaud that the cons;d<*i‘atiou fur tlû  niortg’age.s had not 
been paid into ilio savasthaii, and hud not boon applied for 
purpost's o f  the devasthdn.

For tiie d(.‘cree-holdors it w’an argued that thoHc oltject4on.s 
could not 1)0 taken in execntion ]vrocee(lings niider section 1144 
of th('. Civil t’roccdurc Code (Act XI V of lvSS2),

The District Judge held that the obji'ciions eotdd bu taken iu 
oxecntion yiroceedingp, and upon consideration of the (jbjcction.s 
rejected the darkhast.

Against this decision iho docrco-holder;< appealed to the Mifyh 
Court.

M dcpherson  (with him Iht/uuieo B h a sku i' Chauhal) for the 
appellant (< lccrcc -h o ltler ) \̂’‘e are entitled to have the decree 
executed. The present tiaistccs cannot i|ue>̂ tiou the validity 
of the acts of Chintuiiian I?ajaji, wlio was tho former trust Re

(l> T. L. R., 15 Bom., (512.
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money) I  will pay oil' fche whole auiount according to tlie above 
Agreement. HhoulJ I not pay the same, you are to recover the 
same in full tVoiu the mortgageJ property.’  ̂ The effect o f such 
a stipulation lia.s been considered in Smjad Ahdul flak v. GnUm 
Zilmii and it has been there held that the stipulation postpo- 
niug the morigager’s right to redeem beyond tlio time when the 
mortgagee can call in his money is inoperative. The present case 
show« the desirability of such a rule. What advantage can it 
possibly be to the ladies here that they should be able to redeem 
^"■-r fifty years and remain all that time liable to pay the mort- 
]''.|fc-nionoy whejiover it may please the mortgagee to demand it.

As the appeal before the Subordinate Judge, First Class, A. P., 
was heard ex partc, his attention was not called to the above 
ruling. No reasons have boon assigned before us why we should 
not'tollow it. AVe consider, therefore, that we arc bound to do so.

^7o must reverse the decrec of the Subordinate Judge and 
remand the appeal that ho may take the accounts and. allow 
'I 'litiffs  to redeem on the usual terms. Costs, costs in thevaku j .

the iri\
Decrec reverml and case rcmaniled.

0) I , L. II., £0 Bom , G77.
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A P P E L L A T E  C I V I L .
the clainv<’(5 Fari'itn, C/iirf Justice, ancS Justice Parsons.

The plai^fANESll UZM ( o n n r i N A T .  P l a i n t i f f ) ,  A r m n A K T ,  v. Thb
i.liY or STATK roit IN DIA in COUXGIL (owoinal Dkfbnd-

(p^ain 1 ) {Boin. Act VII o f  1879'}, See, 4 8 '̂ )—llevenue Jurisdiction 
tain the suit ĵ gYO), See. 4 {h) ~)— )\\ifcr-ratc—Tncliknce~Lan(l revenue— 
contend tha| _̂j\')vo?flfi<)« o f the Kater— Oj)lnion o f  the canal vffcer— 
canul, and m-JurhdicUon.
p a y  assessme^ii'ato is Iwied undor section 48 of tlio Irrigation Act (Bom. Aot 
the ncda. AWie nuMtion a.s to tlio jurisdiction of civil Oourtfl in a suit for tlio 

it  is thence I * Appeal, No. 22 of 1895.

Surface liow i! tlio Irrigation Act (Honi. Act YII of 1879)
Kao Siiheb officer duly cmpowcroi to euforco tlio provisioni

respondent cultivated land within two Iiundrcd yards of any canal
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