
M. 15AXAJI 
r.

Mi’i'caB.U,

Tlie salo o f  ilie  e.stafco can tio i uiK.ler tlie a b o v o  circnin.staiiceii 

l'’Ai:nv:s,n at oiico lako pkco.
The (Irfits iiioiiiioned in t^dicdulo No. 5 bIiouUI be paid nt 

onco.
Tho } arlirs cnn draw up a decree, and if tlioy cannot agree, 

t)>e miuutos ctui be spoken io. Oosi.s out o f estuto to till parties.

Apical allowed.

Atto^ln^3 ŝ for tlic sip[)ellmit-.s:— lloufjltton and Ihjvnc. 
Attorneys, for (ho respondents ;~Mcf;.sr.s. C m and Co. 

Me.ssrH. Ardci^ir, (tml J)tnHhn\ Mt̂ sBr.>i. Wndin an<l
(ihandt; and Mfsst'.s. Jelmngu and Setn'riii
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O R I G I N A L  C I V I L .
}}rfi)rc Mr, Jvafica JudtoiK • , ,

lf,i)7. rilKJlOZSflA 1-K8T0N.1I UANDKKU (I’LAiw in.) r. Tjii! Hlf,,,,
I k m i l l v * .  J^llLLS, l .n i l T E l )  (D nm nuNTH ).^

Dt'ci'ce — l i e d  ii}(/ ih'n'c.c— rrai'ti< ’e~ ~ P rtrc (ln ri\  ^

l?y a wrUtcn a^reonunii tlm (lofond.'iits to pxiri’liiiHi' I'rom tho j>' ■
lunti eoiupvisiii'  ̂5,'i80 sijuur.t y.u'tl,>j or \ h Vi'alniulrt !vt; llio ralo of llo; 

ptii b(inavo yunl. The huuj ol' Uh. 1,000 wa.s oa llio ditto of tho uy;ii)t 
in p;\i't pivyimml o£ tho pricc. The pltiinUll' bUu'd for Hiitvilio p.'.rfonuuui'o 
ugiX'cuioni, Tlio pliiint }!ot forth tho fiu;ts luul tho pu t ]»iyiii(nil, aiul j|
that the dofoii'ltint mijjht ho oi'dored Hpoeillcully to iwri'oriu tho n^rcenu)'
to pay to tho phuntilt tho Jjahmco of tho inircluiHo-moiioy, r/*., 
iis. 4,475. On tho yth Si'plemlier, 1.8'J7j v̂!l.s L'iveii fot
orilcriiig‘‘ npiicifio ptjifoniuma'as prayed and ooKt.s.” Tho 
ingly driwii iip in tm-ins of th*)prayer of ilio plaint. It wa.H iifierwai ilUHf 
that tlw sum nieutionod in iho pvayor (vh. 1{«. and in.Hi'rU-<l ii|’
vvus iiicorroct and oiiglit to ha,vo hocu lls. 4,17", Iho latt(U' hi».i)g IIk* ' 
duo at tho rato lacntionoil in tlio tkgviĤ niont after ilodui.-tiiijf (ho J» ■ f  
HB eamoBt. On t*th Novoinhcn-, 1897, tho plaiutitK gavcj notion 0! moi 
tho docreo by aitoving tho fignn; Ks. ‘1,-175 to \la. -i,77i>> On nuiti '̂jj 
tho dacri'ft, !•

Ilddf that the d«eroo yhouhl ho roctillod.

A p i’i.rcATiON to rectify tliu decrt'c passed on tlioOtl*'
k-r, 1897.

« .'jiat No. 205 of

■ I



' V
%

ĵ o lialiuico o£ tlio pin-ilmKo-xiionoy.

Kanhkhia
r.

I ’in s  S t 'N  
Mu r.».

The suit was iov tlio spccilic peii’oruianco of an ag'vooiiU'iit. 
ilated tlic I7th July, ISOGj wlierchy tlic dciViKlant.s agro<3(l («> rin;no/.snA 
purchase i’rom the plaiiitii'l' a ecrtalii pioco of laud Hiiuato at 
Byculla in Bombay.

The material part of the agrccjucnt was as followH ;—
" I ,  P horozslia P oetoiijl Raiitloiiiij agree to  koB  aiid  we, 'J 'lio S u n  JM'ills, LiiiiitOil, 

ngrco to  purchaso, ik )  lievoilitiunoiiifi doscribod in  tlio  BolioJ\ilo liovt.'Lo uiiil tin' 

inliCTitar.oo thereo f in  foe siniplo iu  pofisciision ii(, iho ra lo  o f ono rupt'O ono nTum 

and BIX pio8 p e r sciuaro y an l.

' ‘ 2. '] ho purcL aso is ]i:wo tills  (lay piuM ru p ees o ro  thonKand to  llio  Vt'Uih'VH 
Rs oarncfit and  in  p a r t  paym en t of tlio pui'cluiso-nioncy.”

The schodulo referred to -svas as follows :—
I

"  iill  b ia i  pici‘0 o r p a r^ 'l o f G ovi'rnn iont lan d  ov j 'rn m id  sitiia lo , ly ln ;j and  
boh)g tm  tlio I ’t/i'gUKon Avitlioiit tlio F o r t  o f  B o iubay  in  tlio  occii]>atlon o f 
tlio veiia^or’« tonantfl (•ontainliij' Ity ad jiu 'asurcn iont (o ,280) fivo thousand  tw o  
hundred  and  e ig h ty  Ffjnaro yards or th e rcah o u ts , roi'intovod in thu  booTfrt o f tho  
Collector of L an d  Kovenno Mndcr ru llo e to r'ii <ild G5 J, 000 an d  Coll<x*lor*H 

new Ko. 12C31-, an d  honndtjd as follows, Ae-,

Thc^' )laiiit set forth the facts and prayed as follow s:—

" (ii) That the defendant couii>auy may be <lecrood sjx'ciiic.'illy 
to perfoTiu the said contract of tho 17t1i .Tuly, 180G, and to pay 
to tho plaintilf tho bahinco of the said jinrchase-nioiU'y, the 

V^nni o f Ks. 4,47 5/^

Tho ,suit was duly iioard, and on tlx'. 9th t5i‘i>iend<(‘)j 1S07,
- judgini:^ut was i^iven f<)r the plaiiitilT ordoi'iiig “ spociiie pcrforni- 

-aiice a,4 prayed, and costs.”  The dccreo wn.s accurtlingly di'awii
■'Vlie terms of t,lH> prayer of tho plaiut, 

rL'spucij
dcteri3‘'̂  '^svil'Mefpiently <liseovui'od thai. iho ,suui iin'uiimuid in

^ ^ yorlo f tho plaint (rr'c. 1»s\ 4,475) and inserted in the (lo(‘r«‘o 
jyS^iiicorrctfjt, and ought to have Ijcen J?.s. '1,775, the latt<-r liciiipf 
•' ■ • • baljuu!<5 of pnrc'iuise-tiioiiey due to tlio plaintiil’ under thu 

f  Ojt’fsO sipiare ynrtls at tho rate of IJe. 1-1-G per ,s<jtu\re
f M 10 ind ])iu(l as earnest.

o'',)ec'tioiiH.ij
’ Mill October, 1S1)7, the plaintiff's solicitors wrote m

. of tho defenihints :
objections fI
« , ;n  1 tli'i decree liuroin, wo ohsorvo that tho dcerco d in tlH  tho>' l!l I'O c o if

' .poeilicaily porfovni thti co n trac t a n d  to  prvy to  tho  I ’aiutifT
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!n ar"’uuieut it was not alloii’od tJmt tho liuid was loss thait'r» ^
rHRuo-/«iiiA 5,‘iSO square yards, lliongli lU) admis.siou was made nh> f:o its rwii 
I*. UANDMiu fj'],p olijectiouH to tlio proposod aivioudinont uro of a tcclmical
Tm;Si \ jifilurL'. It Avns siud that ilicro was no error in 1 lie doK'rcc, which 

was according’ to ilio and iiwanlod llio plaintilT all ho
askod for in the plaint. I f  tl>c judj^'incnt vvas wron/;’, a review, it. 
\vas lu’g’od, ou^'ht to have ho('n applied for ; l>nt it was eloar thaf 
Iho error, if any  ̂ was in the phiint itself.

The argument, I think, \h not (iiiile sound. The (:m«cnti;!
(>l'*Nie judgment was that the di'IV'ndant wan specillc'ally !(• [n/ 
his contract; and it is clear that, il‘ thodoereo ci»ntainH !ll '̂ 
oV a snm ol‘ rupee,s the paymi'id' oi‘ wliicli wiU nc>t ii-moi' 
pcrForniance ol‘ the eontraet> it tloes not correctly repi’ese|̂  
inteution of  the jndgmenl:. It seems to mo t(t ho of  little 
(iuence that khe t'rror arose from the plaintifl'’s own mist;, 
hi  ̂ plaint. A. ]>ernsal df the contract which is rcforrt'd t,f) •
[ilaint shows that the pra^'er For the s]K;(‘iiie }.i('rfcrniance n 
prayer for pnynu-nt ol’ Ks. 4, tTT) are inconNist(‘nt. Sinnlarl 
<iecree is inconsistent, and tlie port inn of it directing' payn 
IvS. 1,170 is at variance with the judgment <liroctlng j  
perforiuancc of the contract.

'I’ho ease seems ,to me to Ix' somi.-what anah*gou,s to t 
Kiir/in 3f(/homnl v, llajoonnt^\ and in the eireunisiances, I 
tho plaintiff has t.nkeu the proper conise in mo\ Ing for a < 
tion ol the decree. A fter all, jirocedni’e Is merely snl)ser\' 
justice, and to the present case, I think, I ma}' appropri/ 1\ 
tJio words of Ijindh'y, L. J., (pioted liy Sir U. tSargei 
order as passe<l and entered does not express the real 
Court, it would, as it appears to me, I.e shocking to saf 
party iiggrioved cannot corise here to ha\ (; the record si'

In the present ease there can lie no qni'stittn that m,) 
was to direct specific ]K'rformance and that U tho inten/ 
must bo given efTeet to hy the decree. The prayer ii,l 
for payment of Iis. 4,475 was reall}* snperi.luons, anih- 
<lirection in the decree to pay that precise siun.

• ■ 0 ' ' T ,L . li„ 171. I
(2) In  re A'icir?; M elloi' v. Stoiro, 80 ('!h, D., ;U \l 3|
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The contract Liiicb ilic dt'feiKlaiits to pny Tai’ the laml ;ib tlio 
rate of Re. 3 -1 -6 per square yard and the decree uuist be aiuciidcd ^
Ly striking out the Avords "t lio  siiia of Us. 4^475 Lcing-'’’ in tlic *. ‘
lusfc liuo of the Hrst page of tho dccvec. I f  the defendants really 
dispute tlie amount of the balancc due and tho p!aiiiti(i‘ Ims to 
come to the Court for execution of the decrco, the area will have 
to ho measured; douhtle.ssat tho risk as to costs of tho party ^Yho 
is found to bomistalvcu on tlie point.

Looking to the grounds on wliieh ilio det'undanf.s have resisted 
any amendment of the decree, and their conduct in reference 

as shown by the correspondcncoj I tln'iik that th<'V must 
■'ay tlfe costs of this motion. 

y\ îoiniDrs for the iilaintill;— Mussrs. .Lillin ly (Jo,

ys for the defendants :-~jMcssrs. Jliralal, Mullti, and
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,P>  ̂ A P X ’ l i L I - A T E  o n a r . . .
"aus‘?. ------------------

 ̂ 'fore Sb'C- Fdi'n'n, K/.,

I AKD OTHKIiS (03n(;H>'An PL.AlXTll'i’S), A I’PKLXAM'S, MOTl UAM ISOlI.
'aHADU a]SD OTiiKiiS (oiMOiNAJ; DuruNdaktb), ,Ui:siMiNia:>iTs." Jnh/ s l

e~~Jii(/?ds m vl 'morf[iaf/i:i'-~Stipnlii(io,n ‘postponliKj the

ii(lor'ii rUjht to redeem hcijiDnl (he U'jxv -n'/ii n Che vni> I'cqitin:
'lit of ike murl(/(Kjc-(fchl— 'Hci'lemplion.

'if iou pastponint;' tho uiorlî ivg'or’.s riylil tu ivdcoia l.n'ytuul the tiiuî  
l!A.LVAN7’',ortgiigco can nill in iii.s ini)3Hiy is hioparativo.

SECHETA-̂ ,̂ ^̂  h,ll()\n'(l.
Ay r ) ,  R e s p

frr'Kjation deci.sioil of L. (I. I'VvnandeZj First Glass
Act (X o fc  Judge of Thana with aj^pelliito powers^ reversing 
Canal v;a(ij/' of Jiao Salieb O. A. Eliat^ Subordiuato Judge (.'f 
Civil Couris'

 ̂AMioie Th, . plaintiffs alleged that they lifidmoii-
I of 18< J), question by deed, dated 5ili Decendjor, 1881’  ̂ for

the defendants' father (dec‘eaHetl)for lls. 500; that iu
‘̂ •89!5, they olfured to redeem the huid.̂  ̂but tho dd'end- 

48. 11’ it Bliall ■
of thi. .ecHon, I - * '*  ̂ /IN T' I' O'rv f>0) I, L. U., 20 Boil),, 077.

I v;/'.


