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BAPtTOHAlirt)
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MtroTCiuo.

that tlic (l,ecn-e(̂  in (jno.sUoii luul hiM'ii fully saiislliMl, Imi. it appears 
to lidvo ovoi'iooked Ui(> iiil('rt'.si. wliich \\:is «lu<‘ at ihc date of the 
ileci’c'o and lor jinjiiicut nf Nvliieli thi' dcc-ivc providcH an well as 
for payitunit ol: t'uturi) intrn.'st,

W e rcvorso the di'croe ol‘ tho low'c'V tippcllatu Coni’t and remand 
tho caso that an aeeouiil may Ix* tidvoii nl’ what is duo under the 
decreoaiid iiu order may ho made Tor its rcalkation.

Dc.cvi'i'. reversed and cdfi(' retna)ui('(l. "
<1

APPELLATE] C IV IL .

i806. 
July 29.

Be/orc Si)' C. b'amoi^ AY., C'hU'f JKutivc, and Air. Jusdcc Hoskinfj.

ilAO.n (OBIU-INAL PLAIMTIIM '), A r i ’KLIiAN'l', V. (,i E N IT  (OIUOINAL 

IJhkkni>ant), li.i;sr()Nnn.NT.

:j

-i

Vafnn— Vafiuiild'r— I'ithnuhi'r Janit/if— Hi /'ritUari/ OJficcH (Jiomlxiij A d  I I I  \
1H7‘1), !*?( (.'. 2C li...Joi' (/iH'ffD'alioii to ri‘pri'scii(/(iini/i/—,/nrisdu'flo.
of (u'vli Courf,

'I’he pliiiutilT sued Tor a difi’lavalioii th a t  t in ' Itviuicli of tho d a v d a  fa m i ly *  
■whicli lio rq»vHCiiti.;d \vi<H t Mor tliiin t l ia i  rojiro.-imiud by one  (dMlic 
Tlio olijcct \vl><di hu lo tiliiiviii by a driilin’uli'iii in tlial. t’o n n  w .mk I'
iiilhienco ibu'^olU.u'i.or in dvlrnniiiin^- wliitllioi* In* Blunild ln> I’oon^^aiinod a.̂ ', 
llio roprosoiitativi vatnntlii!i‘ lu ri!sinM't of tlu ' fo u r  fuuias’ Hluin* wliich tlio ({av<l^^ 

fam ily  })(wsi!Hwofl in a  p a te lk i  valuti.

Held  Unit tlie oivil h a d  no jurisilii 'tion t,n ('uiort.ain ilw wtil., ninco ib:
doelaration  sotiglii;, il' aiiiilo, w ould  in bo a  dofbiralioii td’ p la iiit i l l’H .sliitn,

as reprcsontjif.ivo vataiida’r. This ,how i'vor,  (Hiiudly with tho d u ly  id'awevtititiiii-i 
tlio ciijjtoiu ol' tluj va ln n  aw t<> scrvitu^ was a d u t y  wln'eli by f;t)(diou ~ 5  oi' tl/, 
Boxulniy J lc ro d iU iy  OiHock Act (U nm bay Act U  1 o f  1H7 I) was tmpitnod on Uti'j 
Oolloctor a n d  not. iiiion tlRi civil C'uiui. .• |

Seck.)ND appeal from the decisiuu of A . iStcwfirdj, Diiatriet Jmlgw 
of Poona, reversing’ tlu.t diMn'iH! of Utio hsiUieh D. (jI. iVkHlliukui/ 
Subordinate Jiulj '̂e of Jiinmu’. |

Tho plaintiff sued for a declai'atioii that the hranith of tl/ 
Gavda family represented hy liim was t.dder tlmu that rt)])i;| -

* Secoiul Appeal, No. <iO<> of I 8 O0 . J(I) Hection 25 oi tlio Botnl>ay Hi>r..ditary OlilcCK Art (Hoiti, Act III of 1874)
20. It Hlmllbc tlio (Inty of tlii'i Collfc'tnr to dcttirniiuoj an lunvinai'h r prov'nP 

the custom of tho vntaii aw to Rfr\ i(>o, nu<l wluit lic-MDiia Hlmll In- j'tTogjuisirfi: 
reproBontative vataudiirs for tlio purposw of this Act, nnd to rcgislicr thuir imtiil
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I'a.■'Vataii Act (X I of IB'Ki) civil Courts luui no Jurisdiction to 
*' 1 . . .. . . ,<)(pTtain svicli a suit— Jbaji v. TeHiijl Apaji YeMiji

But the ])resent Vataii Act^’svliicli is applicable to 
|i|ase, lias made cliangea iu tho old law : see eections 24 to 30 

Act. Under Bcction 42 ol; the Specific llclief Act f l  of 
I we are eutitleil to bring' such a suit. The discretion of the

Of
w

>̂1

/ /
y

•2 Bom. H. 0. Ecp., A. 0. J„ 342. (S) 8 Bom. H, C. Ecp., A, 0. J., 35.

18«e.sented l;>y the defendant. He stated tliat the Gavda family hfid 
a four annas’ share in tlie patelki vatan at Edo-auni: that it was Baoji

customary for the eldest branch to hold that sliare j and that aKNU.
fifteen or twenty years previously the defendant's fn.thor, taking 
advantage of the plaintiff\s absence from the village, had by  false 
representations got the four annas’ share entei'ed in his name as 
the representative of the eldest branch of the fa m ily ; that the 
defendant's father was now dead and that he (fc]ie plaintiff) had 
applied to the Collector to have bis name entered as representa
tive of the family and tliat the Collector referred him to a civil 
Court to prove his right to represent the family.

The defendant denied the statements of the plai]itiM:’ and 
pleaded tliat the claim w'as barred^ and was not one Avhich could 
be entertained by a civil Court.

 ̂ The Subordinate Judge found that tho phvintifl: represented 
tthe elder branch of the family o f tlie parties; that liis cause of 
;^ction arose when the defendant applied to the Collector for the 
■\registration of his name as representative vatanddr after the 
•■;|eath o f his father; that the claim was not time-barred and that 
 ̂c could be entertained by a civil Court. He  ̂ therefore, made 
t\e declaration sought for.

‘̂^On appeal by tlie defendant the Judge reversed the decree and 
^^^rmissed the suit, holding that it was not cognixable liy a civil 
’  V'art.
J'i

^  Che plaintiil preferred a second appeal.

y^ M a m ya n  M. tiwuiarlh, for appellant (plaintilF):— The main 
fiestion is ■whether a (tivil Court has jurisdiction under the pre- 
nnt Vatan Act (Eondiay Act H I  oi; 1874) to entertain a suit for 
lif;h a declaration jis this. 'We submit tlinfc it has. Under the
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R a-Oj i
p.

(Jentt.

Collector nrisos ai'tor tlio civil Ooiii'fc has (icfccnttinct ,̂ ,,
, ‘ tliG ri/yjit

of eldership— Uaiigmv Vc.uMcfsh v. KrlsJuiarav Gopai  ̂ ^ ^
„T , . > JJadaji

Ganiud S. Rao, for the rcspondenfc (del’ondant):— 
and 2(1 oi* the Viitnn Act empower the Collector to iiKjiiu 
the cnstoTii with roMpoct to ti vataii. Thoroforo, a civil OoiU'||>|ii, 
han no jui’isdiction to eutcrtuiii a .suit with I’ospect to a ciiston. 
rehitin<x to a vataii, On the ileath ol; doi’cndant'’,s father, who was, , 
the reproscntniive vatiiiidiiv, the Collector was hoimd to enter 
defendant's name ,'i.s the representative vatanditr— KlumdG 
Narayo.% Kulhirni v. Apaji Sadafikiv Kulkarni^ '̂> \ Ramchandra v, 
A.nu%i>̂ ^̂ ; Balkriakm v. ; Govind v. Bapuji '̂^K

Further, we submit that on the face of the plaint the claim iî  
timc-barrcd. Plaintiffs cause of action accrued to him wherx 
defendant’s father w'as j’ocognizod as the representative vatandar- , 
fifteen or twetity years before the institution of the suit, or when  ̂
Act ITT of 1874 came into force.

Farkan, C. J'. : Th(‘. [)laintilf in this suit .sued for a declaratior^ .̂j 
that the branch uf the Gavda family which ho repro.sented wai„j^ 
cider than that rti}:n'esentcd by the first defendant Genu. Ĵ’tis j( 
])laintiif conlined hi.s prayer to that relief. U'hc object which a 
desired to obtain by a declaration in that form was (as is 
by the statements in the })laint) to inihienco the Collector ' 
determining whether he .sliould not lie recognized as tho repi*'" 
sentativG vatandjir in rcspect of the four anniis’ share which 
Gav<la family poHses.s in the pdtelki vatan at l*]dga\un. Thij, 
has been no certificate of the Collector put in showing w hat tl, j.|„ 
cuHtoni of the vatan as tu service is, nor has either of the lowt 
Courts foximl upon that ([uestion. 1’ho plaiatilT iu his plai|(],̂  ̂
alleges tluit it is customary for tho representative of the (‘hJ,ĵ Ĵ 
branch of the CJavda family to be the reproHcntativo vatar

THE INDIAN LAW U'RPORTS.

of its four annas’ share, 
the custom.

Tlio iirsi defendant denies that bucIj; 
The fSubordinate Jud<fe made a declaration in f

» fO] )1^
plaintiir’s favour deeming that it wa.s competent for a , ]
Court to give the plaiutijB! relief in that form. The Di;;

(1) I>. J,, 1877, p. OB.
(3) r .  J., 1878, p. 61.
(3) I.L.Xt-,2 Bom„8ro.

(4) I.L . n , ,  8 Bom., 25.
1. L. ]{., 0 Bom., 25. 

L .i!., 18 Bom.,61G.



/  a jurisdiction wliicli tlio Legislature has eiifcru.sfced to other 
y The law upoji the subjocb appears to u,s to be accurately

A -/' j|,tf,i'.l by West, J., ill IlamcJMwlnt, r. AnanC in tliis short
i\'
',.totnce— Bombay A ct I II  of 1874 in fjivin^ the (MteoJ.<n' J'lms'- 

to pronomca who wmo%tjd the, vaiaiuldrn s/iall he rapre- 
^̂ I'ive-s' does not give luin juri.sdictioii to determine who in 
^̂ 'Tv'itbed cases shall be vatanditr.s within the definition oiven 

Act/^ We, thoi’eforoj confiiin t1ie decree ol‘ the lower 
nj| ate Court witli costs.
j p  Decree conjirmed,

7 (1) I, L, R., 8 B<nn„ at p. 26

,W,
/

/

Judge, holding a contrary opinion, reversed the decree o:l; the 
Subordinate Judge, and dismissed the suit. Heiico this appeal. E a o j i

Now section 25 of the Bombay Hereditary Offices Act (H I  of GuHtri
1874) enacts that it shall be the duty of the Collector to deter
mine as thereinafter provided the custom ot* the vatan as to 
service and what persons shall be recogni^jed as representative 
vatand^rs for the purposes of the Act and to register their 
names. The sections which follow (26 to 30) lay down elaborate 
rules to guide the Collector in ascertaining what the custom of 
the vatan which he is to follow is. When he luis ascertained it, 
section 25 still imposes upon him the duty of determining what 
person shall be recognized as representative vatandiir and of 
registering his name.
/In  the present case, a declaration of eldership would only 

sissist the plaintiif if the custom of the vatan is for the service 
’to be performed by the representative of the elder branch. It 
f  conceded that the civil OourtKS have not jurisdiction to enter 

pon an inquiry whether such is the custom of the vatan or 
‘ ot. Assuming that it is, the decree of the civil Court declar- 
fC? tlie plaintiflp to represent the elder branch would be, in etlect, 

tlecree declaring him to be tlie representative vatanddr in tlie 
c. Â cia family. That, however, equally wath the duty of ascer- 
ni,'̂  i.rig the custom of the vatan, is a duty, whicli by section 25 
■■'^pe Act is imposed on tlie Collector and not upon the civil 
/V t .  W e think tliat the civil Courts are not entitled to ns-
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