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Lt III lift flail—f/niiifafiiiii. Ac.t {X I '  0/ 1877); ‘̂ r/i. //, -ii'f, 170 ,  C!̂ , h-^Tnnlal- 
miud droi'(is~-Jh'mUlt)ii-‘ ()i'itl (ipjilh'tiliuii hi/ jailijm^'iit-cmViUi)'Jhi' jniiimrnt 
of moiwi/ jmhl Into Cniirf—i^lrp tiî  iiiil 0/ rdn'vnlit)n.

A n  aiMilifiition by  a jmlgminiii-ci 'cditor fcir Urn iinyiuont. to  Uiiu (»!' m oney  

•Nvliicli hiw Itocu naiil iul.<> C u u i i  on liis acLidUhi. in ext^niil'mu of lii,  ̂ tlcci'i'o î t' ai
• » I

an aiipliciUiou ii» th e  C onii,  to ialvc 11 Klop in  ;viil of oxncuilun  ol' Iho docn 'O i : 

'vviUiiu ilio luoiUiingof i u i i r h ' 1 7 ! 'nf SrhoduK' 11, of ilii> liinu 'ta liou Ai't (XV \  ; 

ol 1877). • ^

Si'icoND appeal from the order ol! Ilao Baliadur Vi.slivaiiath B. ‘ ' 
?ilaratlu'j First Glass Sul)ordinato iludgooi' Safcara 'witli jippfllato 
powers.

On 2S(ili March, 1887, Bapudiaiid (appidJaiit) oLlaiiied an in- 
wtalinciit decree ugaiiiHt ilio I'espondoiitM. 'I’iu' deerei* ordertMl tlie f 
payment ol’ the first iii.stalmeiit Indon! 1st April, 1887,and of I'tieh • 
succei'ding'instalment Iteforo tl 10 1 st ol' April ol‘ cneh year, ami * 
directed that in defanlb of any instalment tlie whole amoimt due 
under tlio tk^^rec '.’lould Ite r(‘(;ov('rable at onec.

The Kccond .nstalment was not pai<l uulil tlie oi'd April, IHSS; 
and was, thcrcl'ore, lato ; the third in.stahneut was also laie, iM'inj.* 
made on 2nd April, 1880 ; tlu' fourth was paid on tlie 1st April^ 
1800.

On 7tli August^ liS01,a sum of Us. (iO:')-.! 5-0 was paid into Coiu’i 
by the judg'ment-del^tor, and on tht̂  oral application oi’ tho judg^ 
nient-orcditor it was paid over to him nc'xi day.

On Gth August, 1894, the judgment-ereditor riaptiehaml {apji.d-; 
lant) ap])lied I’or i’urther execution of the di'crec. The judgmcut 
debtor pleaded that he was barred by liniitation. The fjacstio' 
then rose whether his oral application on the 7th August, 1 S:P 
for the money which had been pa,id into Court on hisuccuuut 
au nppllcntion to talco a step in aid of execution of the d(>cr;' 
under article 170, sub-clause 4 of the'I/miitalioji Act ( W  t.' 
1879). ^

' .Vi'ooud Appi’til, No, 1157 uf ISiiii,
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The Subordinate Judge rejected the application as barred 
by limitation.

On appeal the Judge confirmed the order.
The applicant Bapuchand appealed to the High Court.

■'i

VaS'iuko M. Joglekar for the appellant (applicant) :—An oral 
application is a step iu aid oi‘ execution and saves time— Ven- 
Jsatara^alw v. Narasimha”̂ >; Fanm Singh v . JawalUr Singh^^>; 
Kerala Farma v, 8haiigaraw/ ‘̂ '>; KesJicLvlal v. FiktnihercUs '̂^K

Narai/an 0. Chamlavarkar for the respondents (opponents):— 
He relied on Dulsook v. ; Rati Dtwcluiiul v. Naroji "̂̂’^;
Fazal hmm, v. Meiia, 8ingW\

Earran,, C. J. — Appellant Bapucliand a]iplied on the 6 tli 
Aueust, lS9 k i‘or further execution of an instalment decree ofo  ̂ '
the 28thMarch^ 1887. The two lower Coui'ts have held that the 
application was time-barred. The decree du’ected tlie payment 
of the first instalment befoi'e the 1st August, 1887, and the pay­
ment of each succeeding iusfcalnient bel'ore tlie 1 st April each 

ri year, and further directed that on default of payment of any
■ ■ instalment the whole amount duo under the decree should be 

recoverable at once.
Payments were made as follows :—tlie fir.'it instalment on the 

July, 1887; the second instalment on tlie ?>rd April, 1888 • 
1 rfc'iie third on the L’nd April, 188i) ; t)ie fourth on tlie 1st April, 
y?l890; and on the 7th Aiigusb, 1891, the sura of Rs. 635-lG-O was 

•‘^id. As default was made in paying the second instalment/, 
i^ h e  whole amount of tlie dcGr(;e became payable on the l.st April 

1888. It a])pears from tlie rojiulina tliat the last of the above 
.payments, that of Rs. f)35-15-0, was made b y  the Court in pur­
suance of an oral application made 1o the Court by tlie judg- 
»ient"Crcditor oil the 7th or 8th August, ISOl.

Ij, The question then arises, whetlior an application by a judgment-

1

..St
4’editor for the payracut to him of money which has l>een paid 

to Court on his account in execution of hh  deeree, in an applica.*

I. L. B „ 2 Mfwl., 174. 
I. ;L. R., G All., 866. 

v̂|| 1 . L. It., 1 G Mfia., 462.

B ao7i~-B

(•1) I, L, R„ 3$) l;oia„ 2G7, 
(i) I. L. R„ 2 Baiu., m .  
m 1’. .1., 1804, p. '107,

(i> I. L, 11., 10 Cal., 549,
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tion to tlie Court to taki'. a stop in aid. of execution of tiio decree. 
Thia qncHtiou has Ixjon n,ii,swer<Ml allirmatively by tlio Madras 
and Allaliabad I Courts-— Vonkataftiyahi v. Naraumhci^^H 
Kerala Vami(. v. Slnin(/nrauî '̂ ;̂ Koorwaypi v. KvishummitP'^ 
Purmi Siiif/If- V. Jr/Wdhir ; Sujan Shigk v. Jlira Singh^^K
On the otlior haiul the (Jalouttji. lUg'li Court holds that such au 
application is not iin a])pUeatioii to the Court to take a step in 
aid of I'xocntlon — Clunuhf  v, Ih'ojo Hoondurî ^̂  ; Fazal Iitiam 
V. Mellfi v. Dchi Simdari^^ ;̂ Aiianila
V. llan i Siinda,r!’̂ *̂K in the h-u-.t riiportcd judgment ot‘ the Cal­
cutta High Court touching this point, Sir (Jonver Fethcraiiij after 
mentioning tlu? view taken liy the Madras and Allahabad High 
Court.M, says (p. "199): '^It seems to us tluit when the sale of the. 
property attached in execution has been completed, and the pur- 
chase-imoiiey has been ]iatd into Court, nothing nu')re renuiins to 
be don(5 in respect oi‘ the execution of the decree as against that 
properfcy, and no apj)lication as regards the purchase-uioney, 
either to draw it out ot‘ Court or to sot it o(V against the decree 
when tlie decryedioldei* is hiuisell' tho pvu’cjluiser  ̂ can be properly 
said to be au application to tlie Court to take some step in aid 
of the exccvition oi' the doc.i’iH).”

The lower i'-ppoUatc Court has referrtMl to Dul^ooh v, 
decided by Sir' Michael Westropp and ‘Mr. Justice M!elvill. Tl> 
facts of that case were very similar to the facts of the preser 
cascj but the Ijimitation Act then appliusilile was A ct IX  of 187} 
and the <I;th clause oI: article 107 of thu 2nd schedule o f tha; 
Act corresponding with claiiso 4 of article 179 of Act X V  ot 
1877 did not specially provide for un application to the Court fco 
take a step in aid (A’ execution : th(! woi-ds in clause 4 of article 
167 were, “ applying to the Court to enforce, or keep In forcy 
the decree or ordc]’/ ’ The point which wo are considci'ing w»' 
(probably lor that reason) not taken in, thid; case. In Kvti/tavll 
V. Pilamlerdas'^^^ Mr. Justice Jardine expressed aii opinion th^

(1) I. L. E., 2 Mad, 174. (0) 1. H., g (Jal., 80. ^
(2) L  li. K ,  1C Mad., 453. m I. vi., 10 Gal., |
(8) L  L . K ,  17 Mad., lOR. (8) i .  h. R., 1 1  CiiK, 227.
(i) I. L. R,, 6 All., 300. ' (U) I. L. R„ 2:j Cal., 390,
C> I. L. li., 12 All, ‘m  at 4Un. (W) 1. L. H-., 2 Boih., U5U.

I. L. R „  11) Boiu., 207,



in the case of a mere money clccree, in which the execution by 
attachment was not intended to be a peiinaiient arrangemont^ Bapctchawd

mere receipt of money is not a step in aid of execution^ but he MTTaSruio.
held that, where under the terms of the decree the judgment- 
debtor^s property is attached^ and the profits sequestrated for a 
long period, an application to receive the proceeds of such pro­
perty is a step in aid of execution.

W hen money is paid into Court in satisfaction of a dccree it 
is, in the ordinary course, placed to the credit of the judgment- 
creditor, and is then liable to attachment as his money. In  a 
certain sense the decree is then satisfied to the extent of the pay­
ment ; still it appears to us that the execution of the dccree with 
regard to such payment is not fully completed till the money has 
been actually paid by the Court to the judgment-creditor or to 

jĈ -ome one on his account. We, therefore, agree in the view taken 
\^oy the Madras and Allahabad High Courts.

•[(j I t  was contended by the pleader for the respondent that the 
 ̂;decree was time-barred at the date when the last application for 

'*.the payment out of the Us. 635-15-0 was made by thejudgment- 
 ̂creditor to the Court, inasmuch as the appellant has not shown 
t'iiat any previous application to take a step in aid or execution 

c.^as made within three years of that date. W e thnik under the 
n('1 rcumstances that it was rather tor the respondent to show that 
■' decree was then time-barred ; but at all events we fchinlc that 
J jQ ought to presume, in the absence of proof to tlio contrary, that 

^ ,10 previous payments out of the instaluienta t (3 the judgm ent- 
^,>|'rcditor were made in pursuance of applications made by him 

tfor that purpose to the Court.
I  It  was further contended for rospondeiits that, assuming that 
hj|i application to take money out of Court is an application to 
r.liie Court to take a step in aid of execution, yet that as the 
ô 'ĵ .hole amount of the decree became payable on the 1st April, 
fi'MSS, the subsGciuent applications made in 1888, 1889 and 1890,

Pjing only for payment of instalments, would not keep tho 
|pree alive. W o do not think this is a sound argument. The 
‘ nip in aid of execution, referred to in clause 4- of article 179, 
f4 d  not, we think, be a step directly towards the complete execu- 

/  o f the decree# The lower appellate Court was of opinion
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that tlic (l,ecn-e(̂  in (jno.sUoii luul hiM'ii fully saiislliMl, Imi. it appears 
to lidvo ovoi'iooked Ui(> iiil('rt'.si. wliich \\:is «lu<‘ at ihc date of the 
ileci’c'o and lor jinjiiicut nf Nvliieli thi' dcc-ivc providcH an well as 
for payitunit ol: t'uturi) intrn.'st,

W e rcvorso the di'croe ol‘ tho low'c'V tippcllatu Coni’t and remand 
tho caso that an aeeouiil may Ix* tidvoii nl’ what is duo under the 
decreoaiid iiu order may ho made Tor its rcalkation.

Dc.cvi'i'. reversed and cdfi(' retna)ui('(l. "
<1

APPELLATE] C IV IL .

i806. 
July 29.

Be/orc Si)' C. b'amoi^ AY., C'hU'f JKutivc, and Air. Jusdcc Hoskinfj.

ilAO.n (OBIU-INAL PLAIMTIIM '), A r i ’KLIiAN'l', V. (,i E N IT  (OIUOINAL 

IJhkkni>ant), li.i;sr()Nnn.NT.

:j

-i

Vafnn— Vafiuiild'r— I'ithnuhi'r Janit/if— Hi /'ritUari/ OJficcH (Jiomlxiij A d  I I I  \
1H7‘1), !*?( (.'. 2C li...Joi' (/iH'ffD'alioii to ri‘pri'scii(/(iini/i/—,/nrisdu'flo.
of (u'vli Courf,

'I’he pliiiutilT sued Tor a difi’lavalioii th a t  t in ' Itviuicli of tho d a v d a  fa m i ly *  
■whicli lio rq»vHCiiti.;d \vi<H t Mor tliiin t l ia i  rojiro.-imiud by one  (dMlic 
Tlio olijcct \vl><di hu lo tiliiiviii by a driilin’uli'iii in tlial. t’o n n  w .mk I'
iiilhienco ibu'^olU.u'i.or in dvlrnniiiin^- wliitllioi* In* Blunild ln> I’oon^^aiinod a.̂ ', 
llio roprosoiitativi vatnntlii!i‘ lu ri!sinM't of tlu ' fo u r  fuuias’ Hluin* wliich tlio ({av<l^^ 

fam ily  })(wsi!Hwofl in a  p a te lk i  valuti.

Held  Unit tlie oivil h a d  no jurisilii 'tion t,n ('uiort.ain ilw wtil., ninco ib:
doelaration  sotiglii;, il' aiiiilo, w ould  in bo a  dofbiralioii td’ p la iiit i l l’H .sliitn,

as reprcsontjif.ivo vataiida’r. This ,how i'vor,  (Hiiudly with tho d u ly  id'awevtititiiii-i 
tlio ciijjtoiu ol' tluj va ln n  aw t<> scrvitu^ was a d u t y  wln'eli by f;t)(diou ~ 5  oi' tl/, 
Boxulniy J lc ro d iU iy  OiHock Act (U nm bay Act U  1 o f  1H7 I) was tmpitnod on Uti'j 
Oolloctor a n d  not. iiiion tlRi civil C'uiui. .• |

Seck.)ND appeal from the decisiuu of A . iStcwfirdj, Diiatriet Jmlgw 
of Poona, reversing’ tlu.t diMn'iH! of Utio hsiUieh D. (jI. iVkHlliukui/ 
Subordinate Jiulj '̂e of Jiinmu’. |

Tho plaintiff sued for a declai'atioii that the hranith of tl/ 
Gavda family represented hy liim was t.dder tlmu that rt)])i;| -

* Secoiul Appeal, No. <iO<> of I 8 O0 . J(I) Hection 25 oi tlio Botnl>ay Hi>r..ditary OlilcCK Art (Hoiti, Act III of 1874)
20. It Hlmllbc tlio (Inty of tlii'i Collfc'tnr to dcttirniiuoj an lunvinai'h r prov'nP 

the custom of tho vntaii aw to Rfr\ i(>o, nu<l wluit lic-MDiia Hlmll In- j'tTogjuisirfi: 
reproBontative vataudiirs for tlio purposw of this Act, nnd to rcgislicr thuir imtiil


