
F a It,RAN', C. J . I  conenr and have iiothiiifjf to add to tlio 
Vniin reasons jjfiven in tlio Judj^iuout.

(UiviNitA. PRISONS, iilso concui' i’or tlio roasuris given in the
rel’errin î( jmlgimint.

Qjicsdon answered in Ihe affirmative.
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A P P K l . L A T E  CIVIL,

Mr* Jiu'dica l^monn and J/r. Jmftoc ltam(h\

istus. II .  I ’L U N K F .T T , Ixt'oHK T a x  ( 'o i. lk i 'T uu , T o o n a  ( o b i g i k a i  D s f e h d a n t ) ,  
J u lir2 : i A f i ’Kij.ANT, V. N A U A Y A N  P A IIA H IIK A IM  T IJ L L IJ  ( o u i o i n a l  P i a i n t -

Incoim; Ttur A d (I I  Sees. 21, Z2—J<irnt. of a company not rcsidd/il in
IwHa'-̂ LiabiH/ii oj.

Tlin liiiliiliiy far iwiotno tax (if Iho H}:foiiit uf a  company not, re&idont in Ijvltish \ 
hitlhv, Im i in m ’oijit, tluw igU  stu'li ngMiit cif Incoiuo chari'oal'Io midor tlu» Jneorao 
’( V i T ^ r t ' d i  <'l’ li5iS(’i)» iH |H!V;;oiiuK luul Mcciitni 2 i! does no1, niako Rucli liulnlity 

coiuliiioiuil niion Iuk liavin;' fnnds oC tlio iioiupaiiy in  lii.s handM. ;

froiii ilit'. (lcci.sioii o! Arthur II. Unwin, District Judge | 
(.rXfiHik, in S u itN o . iHor>.

Ill, Apri|^lHD:‘», tlic C)hati.‘c Circus Company wan assessed 
payment oiXiucDiuu ins:, notlcc lunlor 17 of thn
Inconu; Tax iicfe (U  of to ono
Bliica.ji> who wan d(.‘HC5'il)cd a« tliti Manager of the Chatre Oireii.s 
Company. Tt was <lated ihe 2‘Jtii April, 1803, audit inroraied 
Na.̂ ’o Bhieaji thn,t the tax eliarj|ed was Rs. 51-2, whieli ho was 
j-i'(}uired to pay het’orc the 20tli May, ISOii. The notice renehed 
Naj '̂o llliieaji on 2 Jtli Jniie, 1S03, at Gwalior, where the Oij'cus 
Company was then giving performances. He wrote ie> the 
Income 'Tax Collector that ho got the notice after the last tlay 
fixed therein, and that payment within the time lixed wils 
thus not posHihle. He, however, iufornied the lueoiuo Tax Col
lector tlint the plaintifi; Narayan wa.s their head nuuiii‘(«‘r and 
that lie had Iteen asked to make all proper arrang'cojenifj in 
respect oi; the dumand. Thereupon, the Income Tax ( V)lleetor 
lurtlielir.sttiine, on dtli August, required the plniittiir, who 
was not described as manager on this occasion^ to j>ay ihe tax 
within eight days.

Ho. 19 of ISOtf.
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The plaijitiff on 0th Septernber, 1.803̂  dcscriling hinisolf as 
Manager of the Oliiitrc Circus, wrote a letber in which lie repre
sented that the Circa.s Conipaiiy had not earned any profits, and 
tliat thronghoiit the year it was working' oiifc of British India, 
and it \vas, theroforo, not liable to the tax. Tliis letter was 
accompanied by a printed form of application under section 25, 
.signed by the plaintiff, in wliich he identiOcd liinisolf witli tho 
company, statijig that had no property, and earned n ‘
profits in British India.

The Income Tax Collector on 13th September, 1893, mado 
enrj^ulries about the niovejuciits of tlio circus, and plaintiff sent 
a reply on loth September. Later on, the Collector asked to bo 
furnished with information about tho company’s accounts. 
Plaintiff asked for time to obtain this information from Gwalior 
and later on supplied information on those points, and sent 
extracts of the company’s accounts. Binally, the Income Tax 
Collector confirmed tho tas: as first assessed on 1st JJecemberj 
1803.

1

An appeal was then pi.’eferreiI i.)y the plaintiff, in which he 
iigain descrilted himself ns Manager ol’ tho Ch;itr(; ^ c u s .  This 
'̂appeal was iTjectcd. /

] Tlie tax not having l.»ecn paid, on the Gtli February, 1894, tho 
iJollecfcor issued tho following warrant for tlio reeovory of th(3 

^ax:—•

“ Whereas tlie Ohatre Circus Com]')any roprosonted by their 
,;xiimnag(!r, Mr. Narayau Parashram 'Pullu, liavo made default in 

payment of tlie sum of Ps, 5‘1-0-duc by them on tho 1st January^ 
|891', on account of inconio tax for 1S0B-9I, I, Mr. A. II. Plun- 
Ipti', Collector of Iiieoino 'irar, Poona City, do In'reby direct, 
vtnder f5ul.)-soetion 1 of section 80 of A.et II o f 1886, that a sum 
o’jf Us. (51-9-0) fifty-four and annns nino b(.̂  veeovored from tho 

defaulter (tlie manngei').’-’

In. e,K.eeuiion of this warrant, six currency notes fi>r Ps, 10  

cfich, the private property of tho plaintiff, were attached. Ho 
wiiiH asked to take back the l.talanet̂  after 11 (.‘ducting the tax, 

' w,hich he refused to do.

I8!)(5.

J’ l/lTNKlC'J'l' 

Iv A BATAir.
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PlfiiiitilT 1)i'on!4'lifc ihi.s ,s\iifc to recovitr ilioso notoK or tlieir value 
PxiTrNKKT-t”  liiiLIc to ])ay tho in-
N\im-\jr C’OiiiG tax for illo fuiiipaiiy, liis priviiio jiroporty wcim AYroiigfiilly 

attuelioil.

Tho l ) l s t i ' i c t  J u i1 l ;v  o i ' N n .silc ;iw n r il< * tl i l i c  cl.'ruii witli interest, 
olisoi'viny (!/i(i‘r it,rui) as follows :—

“ Now ii iH pliviii tliiii lliis I'lrmm ho Idii^ as ii i-xistcil JiniNl liavo liatl atlac.lv- 
alili) plani, ami iivii])ui-ly <'f U,h <nvn, lunl ilofnmliini'rt own ICxluldt 15, to

sliowH tliat. (!t»t'i‘ii(liiiit liml boon iimdo duly  iiwrtto Dial, tlio circus and  its 
■|)nijH!viii.'s wijiv ai 'iually  o f ( { n'<t/!or in llui a u tn n in  of IBKIJ. iK'lViulani in tliat 
;}/(?(//■ KavR lid liiw Ik’Ou vi^fi'rvi’d liy po'it'i 'afd fvoiii ilio junim^^or of llio eimiH at 
( Iwalior to  ]'laintilT ivwidiiiij; at N;Uik, wlm, (Ih* |i(iMl ('urd is sjiid tu  Jiavii Hialod, 
‘ will inalio tlio noc'dful urninj'niuMil. ’ aliout iht* Ii'vy oC inconio lax. Wlion 
d c f m la n t  luul t lunoupon  iulorvicwinl jilainiilT, and uftm’ duo cu iiu iry  in to  tlio 

cii'cus acooiintH luul ivsolvod iliat tlio aHHi'smni'iit in iiuCHtion imwt Htand, why 
did not dulVndanl. al onco wtol* t,<> iiworlnin from plaintilV lunv, when, aiul whoro 
tlio ciivns ]n()]ii'iiy, o r  olso ( 'lialio  liiniscir, waNliUcly io  l)o found tnngiblo 
for ilu! riiiiliziiiiitn of I lie (ax, and upon ijii’onualion  whifh  i t  nmnt bo jiroHmned 
p k in t i lT  would lia\'(,i fuvnlKln di procotd dirtiot iij^ainHt (Iliali’o in person or tha t  
]>H)poriv f 'lr  rooovory ot" tlio laxV * # # And BuppoHiiifj; iluit

l i la in ti i t  luul ollioiatcd as a jntiif- vulul, a.^inl, or oiuployo of Oliatro fc r  tlio 
circvw, <11* afjiain a« a  i'>t',fivi‘r nr iiuuiaj'ot':m ajiiioinli'd uiulor sotiidU 52 of tho 
Act, i t  would  ̂■ijn’ly liu\» In on an imjustiliubk' Ktop to noixo and diHtniin lii« 

piM^pori'), ]»rci}K*vty likii ibftiKi tioUh, in hin ]n'ivain iHium  ̂ al Kt'wik, tor 
his pr.noipiil’M dofa.;'!!."

From tliis declhiou dci’endaiit nppcalinl to tlio lliyli C!tmrt.

Iviio !̂ ;lhel> Vosmh v J, Kirtlkar ((lovi'rjmiciit IMi'ixder) for the 
apiiollnut :— ''I'he ])Iaintiir havin '̂ lu*hl hiiii.s<*lf out as
the inuna"(.'i‘ of the coiuiniii}  ̂ is now estopped I’l'oin vepudiatiiij^ 
liis liability to the Ineoim.i tax Mvidcncc .Act (I ni‘ IK72) sec.tionH 
t‘Jl and 115. As the n^ent ol‘ a ncin-r<'sid(‘ut company in .Britisli 
India plaintill' is liable tnuier sections 21 and I’Ji ol’ the Act (II of 
LSSO), H'ho dutie.s of the principal oiriecr of a company uro hud 
down ljy sections 11, .12 anrl 2 B. Plaintill may call uptni tho 
company to rcconp him nnd<‘r jscctions 23 and 49. Ikit his Ha-'- 
hility to pay the fax primarily cannot be oxtingiii.slh'd. i

JJaJi Jbiiji K/iarciov the re.spondont (plaintiff) :— PlaIntitr 
]iot a paid manager or â êut of tho company, lie  has no shjiro  ̂
or interest in the cajiilal, plant or prolits of this circus. He has'* 
j 10 doubt signed certain letters and applications a* manaf^er; I nit

m  'rnM in d lv n  l a w  u i^ p o r ts . [ v o l .  x x i i ,



that fact alono cannot make liim personally liable for the income isCG.
tax payable by the company. I rely upon section 2 2  of the rLUNKETx
Act, which prevents the liability from resting upon the plaintiff. Naraya.n, 
Plaintiff when he signed those letters and jipplications acted more 
in his capacity as a vahil than an agent of the company. l ie  
had no funds in his hands belonging to the company. Any 
such funds, if he had then, would no doubt have been liable in 
ins hands for the income tax. To the extent o£ such funds, and 
such funds alone, he would be liable.

As regards the point of estoppel, the p k in tilfs  conduct has not 
in any way prejudiced the defendant. The Collector can call 
upon the proprietor of the circus whenever ho comes into British
India to pay the tax, and if he refuses, then to rccover the 
same under the .powers vested in liini by the Act. But to hold j 
otherwise would bo illegal and uU m  vires of the Income Tax 
Act (II  of 188(5.)

Paiisons, j . ;— The facts of this case are as follows : —In  April,
IS93j the Chatre Circus Company was assessed for payment of 
income tax (Sec. 23)  ̂and the Income Tax Collector under the in
structions of the company, which was then at Gwalior, called on 
the plaintiff to pay it as the manager of the c o n i]^ y  in British 
India (See. 15). Certain correspondence followed which need not 
be set out at length, in which the plaintiff sought to get the as
sessment remitted on the ground mainly of tlie company having 
made no profits in British India. Tiiroughout the whole of it 
the plaintiff styled himself and was addressed as the manager of 
the company.

la  December, 1803, the plaintiff as the manager of the com
pany appealed against the assessment o f inconio tax, but his 
petition was rejected. The tax not having been paid, on the 6 th 
February, IBOtt, the Collector issued the following warrant for

, the recovery of the tax :—
“ Whorciis tho Chatre Cirou.s Gonijiany roprcacutail hy their uianagOi’, Mr.

Narujan Para«lu’iuu TulUi, liave mnde default in payment of tlic smu cf 
Ka, 54-9 duo hy them on llic 1st uf .Tamiavy, 1894, ou account of income tax 
for 18!»3 91., I, Mr. A. H. riunkett, Collector of Income Tax) Poona City, do 
hereby direct under suh-soction 1 of section 130 of Act II  of 188G that a snm 
of Rs. (5i - 9-0) fifty-four uiid anuas nino bo recovered from the Kaid defaulter 
(Iho managor),"
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1801).

PiitrNKKTr
p.

Nauatan.

Ill eKecutioii ol! iliis w u 'ran i’., .six enrrciicy notes {or l»s. 10 
cach, the [)rivatc property ut' tlio plaiiitill’, were attaclieJ. lie  
liafj now lironglit tliis .siiit to I'ocovor llicsc notes or thcii: valurs 
on tlic ground tlia t <is lio was not personally liable to pay tV|.c 
inconio tax  I’or tho coni'i)anyj lii?i private p roperty  was 
fully attacliciJ.

y,\y tVic 
wron,!K*

Tlio point» Tor <lctei’inIuation, tlicrel'ore, a r o : - - ( l )  Wlicthc -if 
tho plaiiitilF was pursonaliy liulilo to ])ay the tax i (2 ) Tf not '■ 
•\vhctlicr a suit to rccovoi* the ]n'0]icrly attachcl or it'̂  value ^vili
lio HI a civil Court 'i

W o dcculc tho first point in the alVirniativo. (Section 21 of 
tho Act (II. of 1,88(3) is clear on tho point. It  provides that a per
son not resident iu British India, but being- in receipt through 
an agent o£ income chargeable under the Act shall bo chargeable 
in tho name of tho agent/pi.st as ho would be chargeable if ho 
■were resident in Jh'itish India. That i.s preci.sely the ca.se here. 
Tho Chatre Oonipany, Avhich, as the plaintilT .says iu his appeal 
petition, ‘Ms living at (Iwalior i i i u l  is likely to live thenj ])i>r“ 
nianenl.iy/'’ was as.ses.sed in the name of its mannger, tlu? ])laint- 
iif, for iiicoI'»o tax, and denuind was made on tho plaintiff for ' 
payment. .Ho>^thereupou became lialilo to pay it. That is the 
clear meaning a! section 2 ] , and .section 2 L’ doe.s not, as has Ik'cu 
argncd, take away that liabilily. It only pi’ovides tho agent 
with tho means of oVitiiining fund.s or ree.onping himself I’lU’ tbi; 
payment. The plaintilT could have, indeed may have, employed 
tho.se mean.s, but his unussion to do .so will not relieve him fi’oni 
liability to pay tho tax any more than a ])lea that Jie luid no 
funds would.

It is umioecssaiy to decide (ho aecoud }H>int. Ivover.sing the 
decrcc of tho lower Court we or<ier plaintiff’.s .suit to bo dis* 5 
missed with co.sts throughout.

E a n a b e , J . :— There l.s no occasion to con^fidor tho poInt.'=iof la\v 
based on tho construction to bo ])laeo(l on the pvovisionn of sec- 
tion 3D and .section 30 ( ‘.i) of tho Ineomo Tax Act, a.s we feel 
satisfied that the Bi.stlict Judge',s docroe cannot bo -vupportcil on 
the merits. i



j.y tlio same before 29th Ma3’’, 1803  ̂ or to loako tiiiy reprcscn- 
tion altoub the same that ho miglifc deem proper. Ifc appears 

■jUt the notice readied Niigo IJhicaji at Gwalior^ where the cir- 
1 then wasj on 29fch June, 1893, and tliirf Nago Bhicaji wrote to 

Income Tax Collector that he got the notice after the last
■ ,̂7 fixed in it̂  and that payment within the time fixed was thus

* \ possible, lie , however, informed the taxing ofRcer that the
; jondent-plaintllf Narayan was our head manager, and 
; he had been asked to make a ll . proper arrangements in

} ect o f the demand. Tliereupon, the appellant for the first 
‘ on '1th August, 1893, recpured tho respondeut, who was not

The respondent, original pkiiitiil, l)rought; ihi.s Rult against 
the appellant, who is the Inconie Tax Collector of Pooua, to re- riAfirjcr.TT
cover back a certain snui which was levied f r o m  him as incomc n ĥayak.
tax for 1893-94 on the 2Dth JNIarcb, 189 ]•, for the tax due from 
the Chatre Circus Company, of Avhich company respondent was 
stated to be manager. Rospoiidunt’,yi luaiii contention was that 
he was not in any way interested in the financial managcnicnt of 
the circus, and only helped it with h i s  advice and services gratifs, 
and that at any rate he was not personally roHponsiblu for a tax 
admittedly due from the Circus Company. The appellant, \Yhile  

maintaining that no suit would lie against him for the refund of 
the tax in a civil Court under sections 30 and 39 of the Income 
Tax Act, further pleaded on the merits that respondent had by 
his conduct held himself out to be, and in fact was, manager oE 
the circus, and that ho was, tlierefore, liable to pay tlie fnx duo 
from tlie Circus Company as agent for tlic same. The District

I) Judge held that the respondent was not personally responsible 
jfor the payment of the tax due by tho Circus Company, mid 

; ‘accordingly ordered a refund ol; the sum levied without right 
^^i'roni him, ^

 ̂ //riie correspondence botweeii the parties, however, ehows 
clearly that, in the lirst instance, tlie Income Tax;,'Collector did 
not hold tlie respondent responsible. The notice under section •

was at first issued to Nago Bhicaji, who was described as the 
/anager of tlie Chatre Circus Company. This notice is ’ I'hxhi- 
 ̂ it 2a, and bears date the 29th April, ISOG, It  informed ISTago 
./hicaji that the tax cliarged was Us. 51-2, and re(piircd him to

v o r : x x i i . ]  j ô m b a y  s e r ie s . -̂ ;37



1896. clo.scribed as manager on this occasion, to pay the tax within eight
ri.uiTKKTT days (Exhibit 15). The respondent on 9th Septemher, 1893,
NARATAy, describing himself as Manager of tlie Cliatrc Circus, wrote Ex

hibit 16, in which letter he represented that the Circus Company 
had not earned any profits, and that throughoufc the year it was 
working out of British India, and it was, therefore^ nô t liable to 
the charge. This letter was acconjpanied by a printedV form 
application under section 26, signed by the respondent, irNj^'itih 
he identified himself with the company more completely by 
use of the first pcrsoual pronoun in stating that we had n 
property, and earned no profits in British India.

The appellant next, on ISfch Soptendjcr, 1893, made iiupiirii 
about tlio movements of the circtis, and respondent sent a repi 
on 15th September. Later on, appellant asked to bo furnishev 
with information about the company’s accounts. E('si)ondcnt 
asked for time—E.xhibits 2 H, 29— to obtain this iiit’ormatioij'V 
from Gwalior, and later on supplied information on tlieso points 
and sent extracts of the company’s accovuits. Finally, the Tnccmi r 
Tax Collector confirmed tlio tax as first assessed oa 1 st Dcecu «■ 
ber, 189'J— Exhibit 32. An appeal was then prcfi'rred by i ’ 
rcspondcna‘_in which ho again descrilicd himself as J\Lana 
of the Cbat:;e Circus. Thia appeal was r(>jectcd, ’iriicrcaftt*!

* warrant was issued for the levy of tlio tax from the Gha 
Circus Company represented by tho manager respondent, an 
was in execution of this warrant that tho notes of 60 lls. w. 
recovered from the respondent as manager, as stated In i 
wari’ant.

It is quite clear from this correspondonco that tho mspoudt 
plaintiff all along conducted himself as though ho was the h> ] 
Jide head manager of the circus. That character was gtvd  ̂
him, not by the appellant, but by Nago IMiicaji, and respott 
not only never repudiated that character, but actually idcnt 
himself with the circus iti a way which left no room fur d« 
that he was the head manager. He did ]tot act in his , 
as vakil for tho Circus Company. He himself states he r  
had a power of attorney from j\fr. Cliutre, liis own 
shows that the Nasik Mamlatdar a.sked him to pay the 
the Circus Company. The patul and kulkariii alw iidmif.

3S8 INDIAN LAW REPOllTS. [VOL X X lf .
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made the demand on liiin as Manager for ih e . C im is Compaiij', 
and lie was asked to take back tlie balance aftor deducting tlio 
tax he had paid for the Circus Company. There was, therefore, 
nothing illegal in all these proceedings. Section.21 of the A ct. 
authorizes such a levy from the agent or manager when the 
principal lives out of British India, The mere fact that respon
dent was not a paid servant of the company cannot make any 
difference. It appears that he had advanced moneys to defray the 
circus expenses. But whether he was pecuniarily interested or 
not, it is clear that he pot himself forward as an agent of the 
Circus Company, and he is, therefore, estopped now from pleading 
that he was not liable to be dealt with as such. W e at first 
entertained .some doubts which were suggested by plaintiff^s 
evidence as to whether the levy was made from the respondent in 
his private capacity or as agent. W e accordiogly sent for the 
warrant, and its terras leave no doubt that the levy was made from 
him as manager. He has under the Act his own remedy against 
the owner of the circus if he has had to pay the money for his 
principal without liaviag the principaPs funds in his hand. Lastly 
t̂ may be noted that respondent might have applied to the Colloc- 

ior under section SO (3) {/!) and made a clahn for the-inouoy, if 
objcctcd to the payment. Scction 39 has obvious^y no applica- 

as respondent did not bring this suit to set asiHo the assess- 
^̂ ênt. On tlio whole, wo feel satislied that the District Jud<̂ ê st r ^

Incision cannot he supported on the merits, W e accordingly 
' ->'erse bis decree and dismiss tlie suit with costs throughout on 
)^pondcnt.

'i
Decree reversed.

1
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