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r\leskaljle that there should te a tliorougli enquiry and that
persons of stauding in the connnunity should he examined. "Ve
eeverse tlio decree of the lower appelkite Court aud remand the
.case for a fresli decision. Costs to follo™Y final decision.

Decrce reversed and ease remanded.

APPELLATE CIVIL

IJafore Sir C. Farran, Kf., Chief Jusikc, ami 3!-r. Justice llotikiii;},
ABAJI (original Plaintiff), ArrKiLAXT, v. BALXxi AD another
~ (original DjiPKKBANTSs), EKSrOKNENTS.*

1873), S-c. 9—Of"- hy one pariy to le loiuul hij oath of olhrr
e i/iftalcenviaccrtahifurm—Acceiiance of lhevfer—Subxegticnl vclracta-
Il of the offer—Admin!siervig of the outh di.scre(ioii<i7if n-ith the Coui't,

N\

P .he plaintifl: ollercd, under gectioii of the IndianOQiitli.s Act (Kef 1873),
be bound by tlio oatli or afiirniati(jn uf tlie dcfeiulaut in a presciiljed form
Uj-Jdii a certain point. The defendant accepted the oiler aud took tlie oath.

Held, tliat the plaintiff could not rctiaet liis offer bound bj' tlio oath.

s....s appeal from the decision of S. Tagore”™ District Judge
of StUilra, confirming the decree of Rao Saheb K. IL Kirkire,
Suhordinate Judge of Khatav.

. The plaintiff claimed as the adopted son of one Gopal (deceased)
mto recover certain property whicli he alleged was in the hand.”™
mof Ins adoptive mother (defendant No. 2)j who in collucion with her

son-in-law (defendant No. 1) had wrongfully taken posses.sion
of it.

The defendants denied the plaintiff’'s adoption.

t the hearing the plaintilfoffered”™ under section 9 of the Indian

Oaths Act (X of 1873), to be bound by the oath of the second

:defendant upon the point of liis adoption if she took it before a

pertain idol in a certain form. She agreed to do .0 and the
N'Court appointed a coniini.ssioner to administer the oath.

The plaintiff subsecpiently retracted his offer aud applied that
the case might be disposed of by the Court on its meriis. The
Judge, however, rejected his application, and the commissioner
administered the oath to the second defendant as proposed
originally by the plaintifl®

ofc'ecoiul Appeal, INo, SSI of 1895.
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Sulionliiiivic tlicn dt'eidcd Mu suit iji elclViulauts'

riivdiu’ arn'l rejC'(*te(l ilu* claim,

On appeal I'V tlic plaintilT (u> foiiliniicd the di'ci'tn’,
ini;’ iluit il was iioi conijx'tcnt I'dr ilu* |»laintiir to r("\(tk« )iis ofTrr
imdor tlio circuiiistuiicc.s oi' (' cafic, and iltat (lu* SiduHdinalc
Jdudi(c was fully justi(ird in lioldiiij™ liini lioinul 1'y It afli'r it had
Itfoii a(*evj)i(M aiidl iu'lcd

The plaiiitifl’ pri'n'iTcd a srodUtl a[>[iral.

I'uihijl A. I'dnyjral jVr (lu> apptdlanl (plaint ®1: It !" Iriio that
tlu* Oaths Aci (X oi' 187 iiuiki's no ])rovisi(tu for id
.such a proposal: still Motion 12 ol’ Ihi* Act pro\ id*, that if N®
ivlusesto laftko Uu' oath, the Court may prouiur against
A .similar ])re.siimptiou may hi’ drawn iu the cas.* cf a pM
vrtractiiig’ the proposiU. |'ut tho Act dofs not lay duw n that,
a JHJ makes the proposal, h(' is iiually hnuiid hy it and ranu
aftcrwanls rctract. The prtAi.-ions cf (In* Act arc not piTcnij *
lory; they are mori'ly pcrtniisivi*.

rivvi' I\ Joijh'kav for tin' rc-'pondfht-i (ilcfcndanti): m'Dit)
plaintilT eould not rctract. iiuisnnicli a> dcrfiidant No. U wan
rady and willin*" ) tnki* llu* oiith pn'pn.sctl hy hini. 'I'ho hnvcr
Courts "wero jiistiliid in not allowiniL;" him to n'ti'acl, hccaUHo
th< rciisoiis afsigui'd hy him for doinuf sn were fri\<>l(ais and
vevatious.

I"vi;uAyv, 0. .1,:—Thi" (JUfNlion in {18 ca>ois, Iljcth('r the >Suhur-
diiiatc Jud-~o rightly <h*cidtd tiiis suit tijniu the oath of tIM-sccoiinl
d<-fiMidnnt, tljiit she had not a<loptt'd llu* phdntiir. 'I'lK plaintilT
oitinL-d, under section !» of the Indian Oaths Act, IHTo. t> h«
«JIvVndant, if klk> took it lu'fore a certain iilor in a jtrcscrihud
form. Thc,s(‘cond <It-fcndant r™cod to tuk(* thi! oath hefaro iliu
idol in the prescrihcd manner, and Nuhst'(ju(int'ly did so in the
jiro.'senoc of a commissi(»ncr appointed Ly the (V-urt. Tho Court
Iliei'cnpon trouted thi* oath of tlie .secon4 dt foMdant as cunchisivo

proof of the iioii-uduption of the plaintitf hy the second di*f( iui-
jint and disinisscd the .suit.

The phuutitr appealed on tlu-p;fonnit that he hud reti'acfctl hi;»
ofl'cr before the oath taken hy the ficCond defen.huit, thotmli
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j? ftho had agreed to take it, and that, tlierefore, he was not T8,
and by the oath. Tlic Act, liowevei-, makes no exception of abaji
me ease ill whicli a parby ~Yho makes such an oifer whicli his (VAN

adversary accepts subsequently retracts it. Wliat it does is to
make the, administering' oE the oath or the appointment of a corn-
inissioner to administer it discretionary with tlie Court. If a
1Naj-ty after making such au offer satisiies the Court that he has
. good grounds for retracting it, the Oonrt would probably exercise

e a wise discretion in refusing to administer the oath ; but wlu'n
(as in this case) the part}” puts forward frivohjus rea.sous for liis
retractation, the Court is, we think, justified in administering tlic
ciath notwithstanding; tlu'letvaetation. 'We conih-m the dcci'el’
with ci.)sts.

Deo'ce couilnns<L

appellate ciyil.

Before Sir C.Fdn'dn” Kt., Chief Justice, cciild My. Jusiin llusk'wg.

iVASILINATII KESITAV JO SIII (oinciiN.vr, Pr;:ViXTiFr No. i), AppELrAST,
V. CtANCtABAI and otiikks (oriojijai, DicrExiuyi’s), I'kspoxden'i.s.* NJuhijl

J/unicipalifij— District 3himcipal A.els (Boitthnj Acf If fi/ISS'l), 48 (1\ ifw!
jlomhay Aci FI| 0/1873, 19, SG<-"—Pun-lutue Jrorn inorhjctijfB h;t MunivipnlHi/ —
ShU hu Moylgaijor to rccovi'r ‘possession— Tjjfciuient—Limitdlitni  JS'olitY.

A luovigrtgeo (tloCendivnt N<). 1) rufuscd to yivo up put ofjlio inftrl3a, 0 land
V ii ‘H tlia luortgago was paid ofT in 18S1. Ko roimiincd in possossit n and in 188S
7 St'cjnd Appeal, No. 87- of

| (I|?>,Section IS cf tlie Distiift Municipal Act Anicudinent Act (Bonil'ay Act IF of
sRt;:—

eIS. 0 fiction sluill 2)0 coiiimcm'ed any Muaicipulity, or against any ofliuci*
(ir servant of a Muiiicipalit)’, ov any pursou acting undtT tlic ordor.s cf a Municipality,
I'ur arivilli ~ done, or purporting- bo liavc been done, in pursuance .of tliis Act. or of fclio

jirincipal Act, witliout giving to such Jlunlcii>:\lity, oHiccr, servant or person on&
iiioutli’s previous notice in writing of tho intended adiou and of the causo thereof,
nor iifti*r three inontlis from the date of tlio act conipliuiiod of;

and in tlio case of any sncli action for ilaningos, if Iciiidyr of fiudicient amends 51l
have been niailc before the action wis brought, tho plaintiff whall not rocovcr nioro

Iliunlho amount so tendered and shall pay all costs incun'od by the defendant after
h\ich tender.

. 1-) Section &> of Bombay Act VI of 18/3

1) action shall be brought against the Huuicipality, or any of lIhcir cfllcers,
or any person acting under th'iir direction, for anything done oi' Iritor.dod to he dortJ



