
' as at a Coiu’fc sale been bought by the judgmeut-creJitor rdtlioiit 1805.
ve of the Court can sue within twelve years to set aside the sale GentitC'V’ . ^

/and  recover possession. It sliows that when after the death of SAKuvû n,
a judgiuent-debtor his property is soUl without notice to the heirs_,
tlioso heirs can sue within twelve years to recover it. But the
reasoning’ cannot be applied by analogy to the present case.
There the auction-purchaser was not a party to the suit. Here
it is only on tbe ground of his being a party that the sale can

• 1)0 avoided. The ease, therefore, clearly falls under section
and no separate suit will lie. Section 294 provides expressly a
remedy by application. See CJihiiamanrao v. Fithnba{ '̂^\

We, thereforCj dismiss Appeal IS'o. 944 o£ 189-5 with costs on 
the appellant.

I s s u e  s e r i f  ( l o t v n  i n  A i - > p c a l  I S o .  8 9 2 .

J p j t e a l  N o .  9 4 4  d i s m i s s e d .

)I. L .E ., n  Bom., 588.
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A P P E L L A T E  CIVIL.

Before Sir C. Farran, Kf., Chief Jvsiicc, and Mr. Justice Hoshing.

FAKIIvGA.UDA (o b ig in a l  P l a i x 'j if f ), A p p e l l a n t , w. G A N G  I  (o r ig ist a i iS'3i5,
D.ei'exdant), Respokbb^’t.* jithj 7.

Hindu Ictio— Marriage—Linf](\i/ets— Ila.rriage hetii'em onemhers of different
sects o f  Lingdyets—Hurden ijf p rorf of invalidity of miî v'icKje—Hvidenca.

According to the Liiig'a'yet religion, as Tvell as according to Hindu law, 
niuirriiiges between members of clifferont secta of the Lingiyets are not iJlega’,
;iud wliere it is alleged that such a marriage i.s invalid, tlie onus lies iipon the 
persona making such allegation, of )>roving that such marriage is prohibited 
In’ immemorial custom.

Second aj;^eal from the decision of T. Hamilton, District Judge 
•of Dharwdr, confirming the decree of Edo Bahadur Gangadhar 
V, LimHye, First Class Subordinate Judge.

The plaintiiE sued, to obtain possession of his wife, the defend
ant. The parties were Lingayets and resided in Dharwitr.

TW defendant contended that she and the plaintiff belouged 
to difftferent sects of the Tiugayet castc and that there could be'  ̂ ^
no law ful'marriaire between them.

Secoutl Appeal, No. 854 of 189.^*
B207i-2



Suliordinnli' found iJial. tlio (h'fcnilant \vus imt i Im*
I AMiji.'AiiuA la\vi‘nlly nifirriod Avil\'ot’ ilu' |ilainlilT, tlio jtni'tlt'.s l"  -

dilToreiit s('<!l;.s of iho hin '̂Myrl ca.sl«', iviid iln'i-o Li'iii*;' hd o\‘nlcin‘<* 
ol’ liny custuiii MViiclinniiiL,’' nUi;1i iiinnin,!;('S. Ho also lichl tliul 
the claim was liiiu'-biimMl uiidfi’ artiolc.s o !■ and 35̂  Sclu'duh' It 
of tlic Limitatiuu Act (XV  of ]877).

On a})])(>al by iho. jdjiintill’ .fud;^<‘ siinniiarily disiiii.s,'-:rd it, 
under seciioii r)")! of the Civil PriH'ciluri! ( 'odo ( Ai't X l\  of

The [>hiiulili‘ pi’ffoired a si'con<l jippi'ul.

iJhud//. V. Klrhid'ar, for Ihc iiii]xdhiut. (plnintilT): M'lu' )i;u - 
ties iiiv. Linj^aycls who liavi  ̂ 1)im'u ludd to In; Smlnis— (lopai v. 
Jfanmanf'  ̂\ J)asnrii v. lAtii/niiiian/n̂ -K Marriai^’os ln'twcmv dif- 
frrenfc Ri'ctious of the Sudi'a class ju'c not invalid— Indmni v,

I P a i i d ( i u / ( i  T i / t i i ' i ' r  P / i l l  T r l n v r r ^ ' .  I n  t h e j i n *  

s e n t  case  tl io pariioH, n o  d o u b t ,  beloni,^ to  d i t l ’r r c n t  k co I s  Th*‘ 

c v id c n c c  .shows t h a t  t h e  p l a i n t i i r  is a  n u 'n ib t ' r  o f  t h o  A d ih u n j i i ^ a r  

.s(?ctaud t h e  defcMidaiit a  nn.Mnher uf  t l n ‘ i ' a n e h a in s a l i  ,sei:t. I !n t  t h e  

i . ' ircuin.stance t h a t  tlu'}’' I'cluiiji^ to  d i l J f r r n t  .scets is n o t  b y  i l srdf  

Hiiillcient t o  inva i idn tc .  a  inarrin|u;e, i f  i t  h a s  t a k e n  ]»hn’f .  T h e  

inarr ia j^o  b a v i n j ;  t a k e n  place,  e v e r y  j i r e s u n ip l  ion  m u s t  be d r a w n  

i n  i t s  favo t i r ,  u n le s s  a n d  u n t i l  i t  Ik cleiu ly  s h o w u  t h a t  n u i r r i u ^ t  ,s 

j u n o n g  l a e m b in ’d o f  di lToront  s ee ls  a r e  s l . r ie t ly  p r o h i b i t e d .  I f  lh»- 

i ionscieuce of tho  crtstn <loes n o t  r e v o l t  a^n i ins t  sne]\  a  niarriajL;<'. 

it. t n u s t  bi! u p h e l ' l — J \ ( l e l  V a a i i r n v H n  J c l , ' i x o i i  \ \  P a f ' ' f  M d i t i l t f l

Among .Hindus inarrin^re is a Hanaktir and if it once (akes 
place, the doctnne. iA/adUfH tuikf ajiplies and nothin,K ean undo it. 
Defendant admits the faet of iaarrla_ije. She must, therefore, 
prove .that it is invalid, ,

Jhiji A. JCf/.iin’', for the respondent (deb.-ndant) ; Uolb the 
lower Jud^'is bavo found, on the evidence, that inarriaijt's cannot 
1ako phico niJion;4' members (jf t,ho dillerent .snlt-divisiim.s of the 
Lhij^iiyet casfte. 'I’hat bein*  ̂ so, tho nuiniaj'c alle/̂ ôd liy 11m‘ 
])hiinti{ris invalid—Xaniiu D/ntra v. llahhal Uuin'' .̂

0)1. L. n.,:iB.)iis'273. •*)! M;mL H.C.U4(,,
1. 1.. K., 10 -12^  at. p, 157. (^) I. 1.. It., hi Horn.,470.

<:>, ] : )  > lou vo '« L  Ari>., I t ! .  (c; l .  i>., i  1 ,
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D l o m J u  P .  K i r l o s h a r ,  in r e p l y T h e  Jccision relied on is not 
applicable^ because in tliat case the parties belonged to difrei’cnt FAKniaAn'.t 
■castes and not to two sub-sections of tlie same caste. m.

HosKiNG, J , :— This action was instituted by  Fakirgauda to 
•obtain possession o£ his wife Gangi. The parties reside ii^'the 
Dharwdr District, and are Lingtlycts. The lower Courts liav(i 
botli found that the parties are members ofc' different sects of 
LiiigayetSj but neither Court has given in its judgment the luuiies 
of the sects. From tho evidence there can bo no doubt that they 
found plaintiff to bo a member of the Adibanjigar sect, aiid de
fendant to be a member of tho Panchamsali sect.

The Subordinate Judge framed, Tis the only issite on tho iiu'- 
rits of tho case  ̂ the question whether defendant is the lawfully 
married wife of plaintiff'. lie  held that^ in the abseucc of 
■evidence of custom sanctioning a marriage between persons of 
different castes of the Lingayets^ such a marriage must be held 
to be invalid.^ Tho District .JudgOj who has dealt with the cas(̂
)uther suniraarilv' under scction 551 of the Civil Procedure Code, 
also appears to have placed on plaintiff the o)im  of proving that 
the marriage was valid.

I t  has been contended in this Court that the fiict of nian-iagf^ 
having been adnntte<l, it must be presumed to be valid, and that 
it was for defendant to prove that the niavi'iage was invalid.
W e are of opinion that both tlieso contentious are corj-ect.

The status of Lingdyets as Sudras was determined b}'' the judg
ment of this Court in Gdpal ]lanmanP\ In Upoma Kuchain v.
Bholaravi DJinOi-') the Calcutta High Courts after reviewing pre
vious <lecisioiis on the (|uestion whctlicr marriages between persons
* <litferent sections or sub-sections of the Sudra caste are valid '*'.,

1 that there is nothing in Bindu law prohibiting such nuirri- 
;s. lx)c Basavdw LiuganQamM^'’ M r. Justice Hanade says: The 
igayeis arc admittedly a berctical scctj and are not sultjeet to  

religious laws................ Tlie liberty of widpw re-mar-
1 ,  L .  R . ,  3  2 ; 3 < ( 2 )  I .  L .  K . ,  1 5  (  V . ,  7 0 B .

n J J h a r a  v , I ’ a k h u l  H t i i i t ,  ] .  I j .  1 ;  f t t d e r u n  y .  I ' a m a s ' i w r n i / ,

A., 1 4 ! ;  Unmainuni Amma! Y. K vlm th u i  jVd/fAiar, 14 Moore’s F. ii.,
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rlnj^'o, im<] oven  oi’ wil 'o iv-iuan*iiv‘i,'(\ Tins 1h?(mi ^lno^vCll to  

V A K m i T r i u  I j in g ay o t  co ii i iui i i i i ty. ’’ Tl ic  o n l y  a u t l i o r i t i o s  \Vf liavi^ lu'cii

, t o  (‘onsulfc as t o  th n  rcli^fioii u f  t lu'  Lin.^’;iy<‘i s  a r e  S t e r l o  o n  llindti
(,' iistcs a n d  C a m p b e l l ’s  ( i iw i ' t t o e r  oT t l ie  D l ia i 'w a r  D is t r i c t .  T h e  

I'oriltt'r w o r k  t h r o w s  iu> lijn'ht f)i> t h e  ]»oint a t  is sue  in  t h i s  s u i t .  

]M 1-. C'aiii])bull s a y s  tliat, iiC(‘or(liii,!4’ to  th ( '  Lini^j iyels  t l ie  p r a c i i c o  

of  ^voarin{^ tli(‘ I U k j  w h s  i i i t r in h ie fd  h y  l !asav  ( A .D .  11 DO-1 ItiU), 

. w h o  r e r o r n i e d  tlie Liiiij^ayet r(' lin’ion.  Mr.  ( ’ainphi- ll  l a y s  ih iw n  

au io i ig  t l ic  ]t‘a(linj4’ d o e t r i n r s  a m i  ruli 'S o f  H asuv ’H f a i t h  l l u i t  a s  al l  

\ \ n [ ]  w e a r e r s  a ro  c( |ua] ,  t h e  Liii j^nyet  Avomaii is a s  hij^di a s  tlu* . 

1 / inyayo t  m a n ,  a n d  tliat., i l u ' r e f o r e ,  sin* .shoidd n o t  m a r r y  till  slu^ 

(•i)nu‘8 ol’ a;.;'e, a n d  sliovild Iki^vimi vo ice  in  e h o o s i n j ; ' h e r  h u s l ' a n d ,  

a n d  t h a t  a s  all l h i \ \  w e a r e r s  a r e  a l l  e a s t c  ili^t i n e t l o n s  ec'asf'.

iMr. Ciiniji ltell  s a y s  t h a t  m a n y  of  thesi* r u l e s  a r c  n o t  ohsc'rveil ,  a n d  

he  s t a t e s  t h a t  in  K o l h a p u r  n e i t h e r  ea t im ; '  t o g e t h e r  n o r  i i d e r -  

iDurvian'e is alloAVed a m o u ^ ’ t h e  dilTcr<'nt c la sses  o f  hingiiyelH. A  

»liUiiL;'am, t h a t  is^ ii hin^n'jiyefc ])i’ie.st, m a y  in  ] ) h a r w a r  m a r r y  th<* 

(iauij^hter of a]»\U'(‘ L in^ ' . i ye t ,  a S h i h  anl. o r  a  Hanji;;' .  ^I'he e u s -  

io m ^  (d‘ t h e  liiiiL;'.!}t>ts a j ' j i a r c n t l y  v a r y  in d i lTeron t  <listnet.s.

LTjiOn t h i s  a u t h u r l l y  w»> hoh l  t h a t  act 'ordiii;; '  t o  t h e  |jin;4' ; ivt l  

rcl i^ioti j Weil aceordint^ '  to  H i n d u  la w ,  niaj*riam'es Im'Iwccu 

n ie n d x ' r s  of  i l il fen 'nl ,  Hoets uf  t h e  i j in j^dyels  a r e  n o t  ill^■J, •̂d, a n d  

w h e r e  i t  Is a l l e g e d  t h a t  s u e h  a  m a r r i a g i '  is ie.vaUd^ t h e  n n v x  iii’-i 

u p o n  th e  j t e rsons  niakiiiL;' s u e h  n l l e g a t i o n ,  o f  ]U'uvin,!jf th a t  ,s\ieh 

marviaj4'e is p r o h i h i t o d  h y  i m m e m o r i a l  e n s to n t .

1 ’he  w a y  in  w h u ' i i  j i l a in t i lV ] in t  f o r w a r d  Ins  case ,  ai t(-mplln^% 

in i sn c c e s s f id ly ,  t o  ]>rove t h a t  he  a n d  d e f e n d a n t  a r e  l io th  P a n e l i a m -  

aal is ,  w e a k e n s  h i s  c o n t e n t i o n i  h a t  i n t e r m a i ' r i a g e s  a r e  not  )ir<*hi- 

l i i t ed ,  a n d  o n e  of  his  own w i tn e s s e s ,  L i n j^ a n g a u d a  ( i^xhihi i  31) .

divcctly assert(‘d that marria;:i-es do not and eannot take ]/^—“  
hetwoen ramdunusaliH an<l Adihanjijj '̂arsj hut tlu? (.Toss-exand. 
lion of defendant's witnesses shows that the present citntenf** 
Avas raised in the (,’onrt of ilrst instance, and jilaintiir i<; <nt| 
to have the onfjo tried i>n a jiroper Iksu<‘,  if tlieiiiuit is 
l.y limitation. The I)istriet ( ’tJin t lias reeorde<l no 
tisat point. fShouM it lie iieces.^nry to decide the jssu.- tj ‘ 
hihition l-y cnstoni;, the question Iteing one of j r̂eat i: ' 
to the Liniayet cominimity in the J)1 ii v dr JJistrict, ii

I i 
/
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r\leskaljle that there should te  a tliorougli enquiry and that ^
persons of stauding in the connnunity should he examined. ^Ve F-HiinGACDA.
•everse tlio decree of the lower appelkite Court aud remand the ruNca.

.case for a fresli decision. Costs to follo^Y final decision.

D e c r c e  r e v e r s e d  a n d  e a s e  r e m a n d e d .
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APPELLATE CIVIL

IJafore Sir C. Farran, Kf., Chief Jusikc, ami 3!-r. Justice Ilotikiii;},

A B A J I  ( o r i g i n a l  P l a i n t i f f ) ,  A rrK iL A X T , v. B A L x i  A ’̂ D a n o t h e r  ISIKT,

~ ( o r ig in a l  DjiPKKBANTs), EKSrOKnENTS.*

1873), S-c. 9—O f’'!- hy one pariy to le loiuul hij oath of olhrr
■ • i/iftalcenviaccrtahifurm —Accei^iance o f lhevfer—Subxeqticnl vclracta-
 ̂ II o f  the offer—Admin! si ervig of the outh di.scre(ioii<i7 if n-ith the Coui't,

P  .he plaintifl: ollercd, under gectioii of the IndianOiitli.s Act (K e f  1873),
be bound by tlio oatli or  afiirniati(jn uf tlie dcfeiulaut in a presciiljed form 

Uj-Jii a certain point. The defendant accepted the oiler aud took tlie oath.

Held, tliat the plaintiff could not rctiaet liis offer bound bj' tlio oath.

S e c o n d  appeal from the decision of S. Tagore^ District Judge 
of StUilra, confirming the decree of Rao Saheb K. IL Kirkire, 
Suhordinate Judge of Khatav.

. The plaintiff claimed as the adopted son of one Gopal (deceased)
■to recover certain property whicli he alleged was in the hand.^
■of Ins adoptive mother (defendant No. 2)j who in collu«ion with her 
son-in-law (defendant No. 1) had wrongfully taken posses.sion 
of it.

The defendants denied the plaintiff’s adoption.

t the hearing the plaintilf offered^ under section 9 of the Indian 
Oaths Act (X of 1873), to be bound by the oath of the second 
: defendant upon the point of liis adoption if she took it before a 
pertain idol in a certain form. She agreed to do .so and the 

^ 'C ou rt appointed a coniini.ssioner to administer the oath.

The plaintiff subsecpiently retracted his offer aud applied that 
the case might be disposed of by the Court on its meriis. The 
Judge, however, rejected his application, and the commissioner 
administered the oath to the second defendant as proposed 
originally by the plaintifl^ '

♦fc'ecoiul Appeal, IN'o, SSI of 1895.


