
y O I i .  X X I L ]  B O M B A Y  SERIES.. ‘ . 3T1:'
/  - *  - . • '  . , ■

A PPELLATE C IV IL . . .

I Befon Mfi Juttita Tidto'a vtid Mr. Justice Hoskini',

/C jE ITU  a n d  a n o t h e r  ( o b i g i k a l  D e f e n d a n t s  N o s . 2 a k d  3 ), A p p e h iA n t s ,  v . J60iJ..

S A T C O A E A .M  a n d  o t h e b s  ( o e i g i n a l  P l a i s t i f j . 'S  a n d  D k p e s d a n i ' N o . 1 ), Julj/

- v"S isP O N D E N T S.*

'.iMnd JRevevw. Code [Bonibay Ad  T of 1879), .Sec. 1S2W—Cifa/ Proccchtve Code (Act 
X IV  (»/ lSS2)j Secs. 24:4-, 294— Jfor/f/ar/c with ^ossesgion—Deficit ly morigagce in 

 ̂ payment o f assessment—Sale for arrears o f  reunne—Ccrlifml imrcliasers— 
i .PiireJiasQfor morigagxie—■Turcliascvs or morfgruiee int4ep's for mortgagor—Suit ' 

i mortgagor for redemption—EMcution—Sale in execirtion—Furchasehii p<dgmmi-
f ■ creditor without leave ofCov.ri—liernedt/ o f jt'.dgmeat-del'.or.

^  In 1872 the plaintiffs’ father mortgaged three plots of land (Xos. 303, S04 and 
’ *3D5) to the first defendant with possession. In 1880 aiid 1881 the first defend

ant having made default in paying the iissessment, plots Nos. 303 and .50.5 were 
î .sold by the lievenue axithorities and wore bought respectively by defendants No.s. 2 

and 3. In the latter year (1851) plot No. 304 was sold in oxecntlon of a money 
I ’ deeratf obtained by the mortgagee (dofendant No. 1) against the mortgagor and 

vwas purcliased by his (the first defendant’ s) undivided brother withont leave b f 
llte Co\irt. In 1892 tho plaintiffs (heirs of the mortgagor) brought this suit,
4igainst defendants Nos.. 1, 2 and 3 to redeem the said three plots of land from 
the mortgage of 18/2. , • ' -

Defendant No. 1 pleaded that he liad inherited plot No. 301 from his brothor, 
who had become the owner of plot No. 304 by his’ purchase at tho exocution sale 
in 1881. Ha disclaimed all intere.st in plots Nos. 303 and 3o5. Dofendi^nts 

"TsTos. 2 and ■‘5 answered that they.had become absolute owners by tl>e purchase at 
;Jie rov&nue sales. As to these latter, it was alleged that defendants Nos. 2 and 
' -wcro i'n'possession of the .said two plots for the first, defendant. ■ Defendants. ' '
Tos. -2 and 3 contended that by section 182 of tho Land Eevenue Code (Bombay 
A-ct V of 1879) tho plaintiffs wore prechided from raising this point.

JleM,, that though scctioii 182 forbade tlie Court to entertain a suit  ̂against 
I  ' dofcndkits Nos. 2 and 3 on tho ground that they had bought tho land for defend- 
f  ant Wo. 1, it did not'deba<r it from entertaining a suit against thorn on the ",

g -̂ound that subsoqncntly to the salothoj' -were holding.on behalf of defendant 
t 1 or against defendant No..l^ont]io ground that ho Was himself really in

, . . * Second Appeals, Nos. 892 and 911 of 1805. ,
\\ _ ■'eotion 182 of tho Laud Bevenue. Oodo (Bomhay Act V 'of 3879)'.:— > *

The certificate shall state the name of the person declared at the time 
J, the actual purchase; and any suit brought in a civil Court against the

• - " 'ascr on the ground that the purchase was made on behalf of anotlicr
, . -jertified pufchasei’, thtiugh l)y agreement the name ’ ô  the certi-

' used, shall be dismissed.” .



SAKllAr.A’M.

ISOfi'. ' possoRsion {lu'ongh (loCondants XoH. *2 and .'5 {13 liifi agents or toniuit«. The saiuti/
* Qicn î ■ pviricipio o f equity wliieli-w'oultl i.iako dofondiiiit No. 1 a trustee) for the luort- 

V. gagoi's il; li3 had bought ill-Ills Oivu uanio, would inako dofL‘iulaiUli Nos. 2 aiul o '
tinistons fjH' tliGin il; snl)soqui)iitlj to tlio snlo thoy liold tlvj land on behalf 
l'eiiil:vnt No. 1 and \vonld also make defendant No, 1 hinisoll! a truHtoo if Huhso- 
qiidnily to tho Hido tlij propoi'ty (M,me-iuto liis possession as houoliiually oniHlcd >.. 
thereto ow ing'to an agveoment bot.wooii liiin and tho oortiliod ]»nrohaser.s.

Whoro a judgment ci'c'ditov without leave dl; the 1 .^nirt buys the property o f  
his judgm ont'deldor at a Oouit sale, tho remedy o f the hittcv in by applieatiun 
under Koction -291 o f the Civil Prooednro (.'oilo (A ct }v IV  o f and not by  
separate sint,

S e c o n d  appeal from the decision of RUo Baluulur N .G . Phaclke_, ] 
Joint First Cias.s Subordinate Judge of Sholapur, A. 1\ I

Suit for redemption of certain plots of land (Survey Nos. 303, 
304, 305) which, had been inoi'tgaged to defendant No. 1 (Motirnln 
Fulehand) on 11th March, lS7i> hy tlie plain tills’ father. ;

Defendant No. 1 allegeLl that as-to plot No., 301, it' had l.)(- 
pui chased hy his brother at a Bale held in execution of a dcei 
obtained against tho mortgagor ; that his l)rotlier was dead a: "
that he liad inherited plot 304 from liini. He discluiined: all 
interest in plots No. 303 and 305.

As to plot No. 303, defendant No, 2 alleged thatTio liad pur- , 
chased it at a rovenue sale.in 1880 held in conisequonce qf tho », 
mortgagee's default in paying assessment.

■ ■ As to plot No. 305, defendant No. 3 claimed also as a purchaser 
at a revenno sale held in 1881. - ' r

The first Court held that wclefendnnts Nos.. 2 and 3 had bcconie 
full owners of plots Nos. 303 and 305, and as to them rejected tJiQ 
plaintiffs’ claim, but as to plot No. 30 Jt he passed a decree for tlic 
plaintiftk

Tho plaintiffs appealed and tho defendants fdcd cross-objections 
under section 561 of the Civil Procedure Code (Act X I V  of

2:2  ■ . . ' THE INDIAN LAW .REPORTS., ' [VOL.

The appellate Court 'raised a further issue (No‘. 7) as -fol
lows-:-— • . . ■ -

(7) Are'Survey Nos. .303 and 305 purclmsod by dcfendtint» 
Kos. 2 an i 3 for -̂ he defendant No.,1 V*
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-s ■ The Judge (First Class Subordinate Judge, A. P.) found tbat .
l>deEeudants lS[os. 2 and 3 liad parcbascd tbese plots of lands for Gkntj' .
aitlcfendant No. 1 and allô ’̂■ed the plaintiftV claim as to theia. 'H e  i?Aic!UTiA>r.
Ci'cjectcd the claim .as to plot. N̂ o. 304, holding that as to it no

— .snit would lie  ̂ tho plaintiff’s’ remedy being ill execution-or by.an 
Ji application to set aŝ ido the sale ninder section of the Civil, ' •

"'ProcenrrrB-Gode. ■ . ‘ • *'

. From his decision defondaiits Nos. 2 and 3 filed a second
• ,appeal(N o-.-802 oflSOo).

One of the plaintitFs also filecl a second appeal (No, 944 of ISO-)). .' - , .

. i?. for appellants in Appeal No. 892 (defend-
• ants Nos. 2 and 3 ) Wb  purchasc’d tlia lands at the nevenne 

;sdlos, and sale certifi-i'ates were .granted to us. We thus became 
Cji-rtilifed purchasers and jio suit could lie against us o-n the ground

. that we purchased the lands lor defendant No. 1. S.ection 182 o£ . .

. the Land Eevenue. Code (Boiiibiw Aet Y  of 1S79) is quite dear ■ 
cm the point— J^alkrts/inav. .Furthei’j there is ab.so-
I'utely; no evidence to. support the, finding' that our.purchase was

■ /fo r  defendant No. 1, We •contend that we.purchased the lands
: in our own right and have liecoiiie full owners. .

. m

for-the appellant (plaintiff No. iu Appeal 
No. 9 i i  of 1895:— Our appeal relates to Survey No. 3G1j only. < •
We contend* i-hat as . the property was purchased' at a Court. ’ 
sale by the undivided brotlier of defendant.No. 1 -witliout the 
.sanction of the Couit, it 'was a .purchase by the defendant ' ■ * 

Jnmself (the mortgagee) W'ithout sanction. The Court sale was,; 
thiu’eforc, voidable/and a-.suit, to set aside such: a sale can bo 
-brought within twelve year.-; from the date of the .sale— Eravn'x- .
Sill ram ' • - . . ^

F ulton, J. The plaintiff-  ̂ sued to redeem.three fields, ^i.urvcy 
Nos. ,303, oOi and 305, which had been mortgaged to'th.e first

■ dcfcncUtut with, possession. The 3o\yer appellate Co.urt held tb it **
• ■ they.were entitled to recover Nos. 303' and 305, but not No. 304-,

tl\eiv'I’ight to which had been extingm^ihed by a X'ourt fale,'
-wh'ich toolrplace in ISSI. .* . **.

' . (iniL-ll., \ ' * ( ") 1. L ,lk ,.2t Boiu., 421.



* 180(1. Ill regard to Nos. 303 and 305 tlie appellate Court
(lENu' that in IhSO or 1881 tlie occupancy'riglit in th.e two 

HAiurl’iiAM Collector in consc(j[iienc0 of tlio default oi-
defendant No. 1, who was bound to pay the assessment ; that!' 
defendants Nos. 2 and 3 bono-ht these numbers at the sale-for •O
defendant No. 1; and that tliere ŷas none of tlie niortgage-ilubt 
remaining due on these numbers. v I

I'
The def(3ndantsNos. 2 aud'S have appealed, and it has been con

tended on their behalf that having- regard to section 182 of th(i 
Land Revenue Code, tlie allegation that they bouglit for defend
ant No. 1 caimot be put forward, and that the linding is not 
•snpported by the ovidence and should nob liavc been arrived at, ' 
Laving regard, to the issues tiied by tho Second Class Subordi- ;i 
nate Judge'. It was also urged that the fields were not free front *o . O ’, * ►
the niortgage-debt. . .

■27'i t h e  INDIAN LAW REFOIITS. [VOL. X X II.

On tho first of these pohits wo are . of opinion tliat altliongli 
section 182 of tlie Land Revenue Code does prevent tlio plaintiIVs 
from proving that defendants Nos. 2 and 3 purchased on behalf of 
defendant No. 1, it does not determine the snbscipieiit position of ■ 
tlie parties. Tlie section is as follows -.—

‘ ’ 'i’he ccvtifioato sluill sUite tlio iiaiiio (jf tlio ju'i'.sou dccliuvtl nt tin- .iiiiu;. 
-of sak-to l)c tlie :u;tual pnrcliiiser ; aii'I a n / wiii bvongUt in. »■ ‘ -ivil C'lurl. 
iigivinst tlio cc#.ilic(l purchaser on Iho girniiid that tlio |ut)'o1i;iso wjis ti'i.'Hlc 
on belialC of niiothcr person not the cortUitnl puvcluiHer, tlHuigli hy ugi-ooiiK'ut 
the name 'if the ccvtificil jinrchaser was nsed, nliall iji* diHaiisHed.” '

■̂ I'lie section is very similar to the first clause, of section 317 of 
the Civil Procedure Code, but does not contain a proviso like thu* 
second clausc. Ilencc, it may be contended that the decisions nndor 
this section, which liavcliccn cited in Si.ih/ia JVthi x^IIara hal 
arc no guide to the construction of the se-ction. und('r consitiera- • 
tion. It seems, to us, however, tha,t the s\imo principles oL’ cfpiity 
which would make the first defendant a trustee for the mortgngors 
if he had bought in his own name (see '.Balki'hhna v. Ifiulhiw- 
mv^ )̂ would rendcr'dcfendants Nos. 2 and o trustees i!or tliem if 
subsequently to the'sale they held the land on behalf of dcfeudanb 
No. 1, and would also make defendant N o .'l himself a trustee if

a) I. l ; R., 21 Calc., 5lD, C-̂i I, I.. R„ 5 Boui., 73 at 7(5.
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. , ,, ‘property came into his posscs.sion a.s ___■■ •
■snbseq-uently to the sale the ■ . t  ufv
>' ^  1 . owing to an ao-reement betAvccu him
beiieficially entitled thorcto ‘‘i. mu /• n jj i - i ±i t ̂ , 1 The sect 1011 apparentlv fcrbids the bArir.\EAM.
.and the ccrtoRod_ d .fe ,.da „ts  N o., 2 and 3 on the • .
■CoPit to en ^ erta in ^ ^ a jU ^ j^ d e fen d a n t No. ,1, but docs not

entertaining a suit against them on the ground that' 
subsequently to the sale they were holding , the land oii behalf

- of defendant No. 1 or against No. 1 on the ground that he Avas' 
himself really in possession through defendants Nos. 2 and 3 as his

r ■
' agents or tenants. I f  it were otherwise, it would, be open to a ■

' mortgagee, who was bound to pay the revenue and had been en
tered in the rev(5uue books as occupant, to perpetrate a fraud by 
•allowing the occupancy to be sold 'for default of payment of 
assessment (of which sale the mortgagor might under the cir
cumstances have no notice) and getting it.boug’lit in by his ‘ .
servant, or fi'iend, who might then either continue to hold it on 
behalf of the mortgagee or at once, malie it over to the mortga- 
gee'’  ̂ possession. Bub the principle of eq,uity is, that if sub- '

. sequently to the valid transfer of an-estate (whether by the sale 
in Jilugland of the legal estate without notice o£ an equitable 
inGumbrance_, or by the sale in this cpuntry of the occupancj' to 
realize’ the paramount charge of land revenue) it again becomes 

‘ rested in the person whose conscience is charged by the nieditat- 
fid fraudy the original equity attaches to it in his hands or in thu.t 
^of his agents. (See'Ke'rroii Frauds, p. 3o6 • Story on E(]uity Juris
prudence, section 410 j and v. This princii^lcis . ’

. clearly laid down in Balkrishiia .v. Mad/tavrap, .in regard to which 
ease it.must be noted that Sir M. Westropp's allusion to the Land 
Revenue Code was yiade not with a view to limiting-the appli- 
eability of the equitable priiiciple to revenue sales prior to the , ■ ■

; . nactment of the Code, but merely to sho.w that, his remarks' 
out the paramount nature of the charge for land revenue, 
ich had previously been determined on other grounds, would . . . ' * >•

■ . ’cafter be governed by the express provisions of the Code, i ,

"c think, then, that the form of the 7th issue raised by the 
ir appellate . Court was wrong. The real question was not 

fther the defendants Nos. 2 and 3 had purchased at the revenue 
/  a )  1  r d i .  a ’K l  l e f . ,  3 7 9 .  ■ ; . ■
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> sale for. the defendant No.  ̂1. Snchfart issue..cbiild not l>e raised
Gen-u a suit against tlio defendants'Ntts. 2 and o consifit'entlv vv’ ith

•̂Sakhatum. the provisions of section 132 o f flic Land Ilevcnno Code. The
. ■ . point for determination was whether tj-. t,hc time of the institution

of this snit the defendant No. 1 was .in. ])0.sri(.v-.j>t>.,
a<-''ents, defendants ITos. 2 and 3, or the defendants Nos. 2 and;! were/ , ,

icl)t
by agi:eement holding the land.on Ids belralf. ■ As this issue vras not 

.raised in either oi; tlie Courts in a distinct form which would , 
bring to the minds of the parties exactly what they would lia\ c 

‘ Ho prove, wo thivdv the fairest way'will bi‘ tu seiid it down for •
,. ■ determination leaving it to the lower appellate Court after taking ;

.such-further evidence as the parties may tenderer it may call for 
to decide what is the reasonable inference to be dni'wn .from tlie’

• ■ ■, various ,circumstances that may be proved. It may be well to .
look at the reeeijjt-books in order to ascei'tain by whose hand, the 
land Tevcmie- has been paid^ta find ()ut wliV the defendants No?> 2 
and 3 did not appear at. the previous hearings, and‘A\ hether they ’ ' 

.. • , are or are not connectod in their dealings with defendant No. '.l_,
and generally to make a full enquiry into tl;ie olrcumslunees. 
calculated io  throw light on the case.

W e think the lower Court was right in holdilig that no juori- 
gage-di‘bt remained due on, thest! fields for tlie reasons which it 
has given. If defendants Nos. and 3 arc lujlding them on tlieir* 
own account,.tlhcy are entitled to retain them. IE they aj'e holdin.g 
them for defendant' No. 1, or ho is pthcTwise i.ii p6>>,session, tlKV 
plaintiffs are entitled to rtcovor tliem. ’ ‘ ;

W o now Sî nd down the following i s s u e ‘'-Whether at'lh c ' .■ 
time of the instifcutioii of tliis .suit the defendant.Ko,‘1 was in-i)Os-

■ - .session of Nos. 303 and B05 or either of. them thrcaigh lus agi'iits,
'  defendants Nos-. 2 and 3, or ’ otherwise,- (n* wht.*,thei‘ defeiidaiils ■

' Nos. 2 and 3 were b3' agreeUient holding them on his a'ceount

' ■ The finding should be returned witlun'three montlis. ‘

V ' With regard to Survey ,No. 30i w.e think the finding of the
■ First Class Subordinitte Judge, A. P., was correct. . J\lr« licl(‘

'■ - . * referred us t c  Irrava v. but that case does not ■
support the contention that a-* j-udgnient-ilelttor'whose ja'i.pi rty

‘ . • ’ (1)1. L. R:, 2n!om.., 121. . . - ' ,



' as at a Coiu’fc sale been bought by the judgmeut-creJitor rdtlioiit 1805.
ve of the Court can sue within twelve years to set aside the sale GentitC'V’ . ^

/and  recover possession. It sliows that when after the death of SAKuvû n,
a judgiuent-debtor his property is soUl without notice to the heirs_,
tlioso heirs can sue within twelve years to recover it. But the
reasoning’ cannot be applied by analogy to the present case.
There the auction-purchaser was not a party to the suit. Here
it is only on tbe ground of his being a party that the sale can

• 1)0 avoided. The ease, therefore, clearly falls under section
and no separate suit will lie. Section 294 provides expressly a
remedy by application. See CJihiiamanrao v. Fithnba{ '̂^\

We, thereforCj dismiss Appeal IS'o. 944 o£ 189-5 with costs on 
the appellant.

I s s u e  s e r i f  ( l o t v n  i n  A i - > p c a l  I S o .  8 9 2 .

J p j t e a l  N o .  9 4 4  d i s m i s s e d .

)I. L .E ., n  Bom., 588.

VOL. X X IL ] BOMBAY SERIES. • 377

A P P E L L A T E  CIVIL.

Before Sir C. Farran, Kf., Chief Jvsiicc, and Mr. Justice Hoshing.

FAKIIvGA.UDA (o b ig in a l  P l a i x 'j if f ), A p p e l l a n t , w. G A N G  I  (o r ig ist a i iS'3i5,
D.ei'exdant), Respokbb^’t.* jithj 7.

Hindu Ictio— Marriage—Linf](\i/ets— Ila.rriage hetii'em onemhers of different
sects o f  Lingdyets—Hurden ijf p rorf of invalidity of miî v'icKje—Hvidenca.

According to the Liiig'a'yet religion, as Tvell as according to Hindu law, 
niuirriiiges between members of clifferont secta of the Lingiyets are not iJlega’,
;iud wliere it is alleged that such a marriage i.s invalid, tlie onus lies iipon the 
persona making such allegation, of )>roving that such marriage is prohibited 
In’ immemorial custom.

Second aj;^eal from the decision of T. Hamilton, District Judge 
•of Dharwdr, confirming the decree of Edo Bahadur Gangadhar 
V, LimHye, First Class Subordinate Judge.

The plaintiiE sued, to obtain possession of his wife, the defend
ant. The parties were Lingayets and resided in Dharwitr.

TW defendant contended that she and the plaintiff belouged 
to difftferent sects of the Tiugayet castc and that there could be'  ̂ ^
no law ful'marriaire between them.

Secoutl Appeal, No. 854 of 189.^*
B207i-2


