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an• exclusion tliat mast; be proved^ but au exclusion known ■ 1800-•

to the plaintiff. This ’is distinctly laid clown in :KnsJinabai 
V. KJiangoidda^\ &\lo : Hari v. Mdrutî "̂  , Dinhtr v.
BMkaji^K ■ ■ ■ , , ■ “ '

Wo reverse tli6 cbsrea oi; Ihs Iowql' appGllate Ooiiut,' and 
remand the-'appeal for a frcsii trial.'■ Costs to abide the result. ' ’

; -'.ip 
Decree reversed.

(1) I . L .  E ., 1 8 .B o m .,a t p .  202. (2) I . L .  E ., G Boni...741% • '
. • (:■) I .  L . K*,’ n E o iu .,.-^ 6 r ) .

T E ST A M E N T A R Y  J U R IS D IC T IO N ..

B efore M r. Justice SiiStcJic îj. ' .  .

CH OTILAL C ligN IL A rj, «. 15x11 KIBUBAT, Def^n d ist .^

P raciice— Frocedurer-Conleniioys maitcr— Dv.tii ojR crjulrar—̂ Wlien a peiHlon foi' 
j^robnte or letters o f  admlnistrailon lecomeH coiiientioi(t-~Xon-ctppea>’ance ‘o f  
caveator— Fovm o f  order'. . "  ,

So long'as a pjtition for probate or Ietti>r.> of admiuistration is- “  noh-conton- 
tidiis ” it is to bo dealt vvitli l)y tlie llegisti-ar. , As 'soon as it becomes “ conton- 
tiona ” it is.tq be treated as a plalnf in a suit' and tlie' siiit is goforned, so far as 
practicable, by tlio procucluro pvosci'ibed.by the Civil Procediiro Codt.

The petition becoinos contontLous not upon the entrv’’ of a cavcat, but upon the 
iiliiig of the affidavit in sitpfjoit of the cavcat. ' ■ _*

AVliere, in (ionso ixionce of- tho liliiig of the'affidavit, the .matter bocoriaos a siiit, 
the whole suit innst b:; dispdsod of by the decrec >()f the Court. Where, thi>rc- 
WrQj.at tho hearing of tho sn it tho defendant does not appear in support of tht: 
eaTcat, it is not ‘a correct pl'occduvo for the Court nyitoly to disjniss the caveat,  ̂
Itiavin  ̂ it to the Ea?gistvav to dispose of the petition as a non-contentions matter. 

■‘Tbo proper form, of ordoL’ is that tho_ caveat be dismissed .and that probate or- 
letters of administration issne, provided that tlie.C'oiirt is .satisfied that tiro'papors 
are in order. *’

-The' plaintiil: presented a petition praying for probate of-the * 
Vill;o£--lus fatlier .Ghunilal Motilal. * • ■ . . . .

Tli0 defendant- filed a caveat against 'probate being granted to»
the plaintilf. - . ■ ' ' ,

Deeemhr'ih
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189̂  Tlie matter thereupon, iu accordance with thA practice^ l)ecani(|'

. i.'uoTALAL a suit, w,as (Itil^Miumhercfl as such, and was included in the list
Hat of testamentary casesi “ for hearing

No aftidavit, however, was filed in ,<5uppovt of the caveat, and it 
now appeared on the da.y’ri list for dismissal under llule 
of the High Conrt Rules. ■

Ilacleotl appeared "for the petitioner This matter has been 
improperly sot down for dismissal under lUilo 4'2. That rule doe.s 
uob apply. The caveatrix has filed no affidavit, and I, therefore, 
ask that her caveat bo dismissed, and probate be granted l>y the 
Court to the potitioiisr. There is now uo opposition to his peti­
tion. ' -' •»  ̂

[S'lUAcn’EY, J . ;—I am inform6d l>y the Registrar that in sucli 
a ca-̂ e as this, c., where no afSdavit hasboen filed in su])port of 
the caveat, the practioij is-for the Court merely to dismiss! the 
caveat, and for the Registrar to grant probate.]

I f so, that practice is wrong. Tlio. matter has become a suit, 
and the Court must deal with it. It is for the Court, and not tlio 
Registrar, either to grant or refuse the relief prayed for.- Tlic 
defendant {L e., the caveatrix), fails to . support her ease by ■ 
making thc« necessary atVulavit. AVliy should that fact mako it 
ncccssarv for the petitioner to present a fresh o,pplicatiou toilu^ 
Registrar instead of ha.ving his’ .case decided now 1)y the Ooiirt  ̂
The niattoi'wais some time ago on the board for hoaruig. ‘I f  it 
had been reached, and had been called on for hearings the (^ourC 
would have dealt with, it and have granted probate.. It was not 
reached, and not called on, and now improperly appears on tlû  
l is t ‘ ‘ for dismissal I submit that it is the ca/eat that must, 
bo dismissed. The petition of the plaintilF for probate should bi* 
grantcnl. His petition has become a ’ suit (Succession Act, X, of 
18G5j section 261 Probate and Administration Act, Y  of 18S1, 
section 83). A  suit is not dismissed bocauso no writtcji-state-

(1-) 42. All writs o£ surainonH to appoar and answer j^iall-show in llio i,lio
(lato of .tlio filing oE tlio pliiiiifc, and of any ordei’ to tiniond tho sunnnolis, and shall Iu; 
delivered to Ihc Slifn’lff—-for scrvicc within the local limitH of the jurisdiction o f thi« 
Court— or to the, Protlionotary for fransniission clsewlitro, witljin twcnty-ouc days 
froiB the filing of tho plaint, or the dato of such amendment; othorwiso the suit ^vilI 
he set flown oii'thc Trial Board to he tlisniissed unless otherwise ordered.
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• my-ifc islile'l. This pnitioii oirglit not to I je , dismissed because 
no caveat is lilcd. ■ . • .

Tlier^ w.is no apjioaiMU'S for, tin cavoatrisr. The Court dismiased tlie.
 ̂ aroit-, and resarvcd iud. -̂raout/Jii tlie point wlietlior the Court or'the RegistiMv 
sliould giMiit pro’3:it3. s-.ibiirju 3Ully tlio foUomag judg-uicht wa? deli\’-ered : ~

STrACHEY, J . I  have to decide a c^uestioii of practice in the- 
' Tostainsntary n.ii'1 Iiitcstatd Jansdictioii oi‘ this Ooiirb wlucli lias 
•liTisen lately in several eases, and Avhicli I have taken time to 
consider. It relates to the course which should be a']opt<xl when;* 
•a caveator fail^ to iilc-an affi lavit iia support of the caveat ̂ within
• c'ght days after it  ̂ entry -under Rule iS3 of the Ilvdes ol tha 
Supreme Cpurt (Ecclesiastical) whicl.i u  still in force.

In one of the cases in which the question'has arisen, t̂he suit 
’ was according to the usual practico put up for dismissal of tlie 
•caveat for non-compliance with this rulo, and Mr  ̂ Macleodj who 
appeared for the-petitlouer, asked me not only to dismiss the 
caveat, bat to direct probate-to issue to his client. TlioTtOgistrar/ 
however, infcnnned me tfiafc the practice was-for tho Court to 
■<3onfine itself to dlsiiiissing' tho caveat, oml for the ease upon such 
dismissal, to be treated as a non-contentioiis matter in wdiicli 
nnder Kulc o£4h6 'Festaumntary and Intestate Rules made on 
-tho 1 st Decemb5r;i8S3. the grant .of probate is made, not by tho" 
xtudg-e, but by the Registrar. Ou tlic other haml, .Mr, Macleoa

- contended that the Court bniug scixod of the case, the more re<i- 
sonable and expeclitious courso would be-to avoid tating two steps 

'''"w h ere one was saflhient, and that where a petition for probate- 
Imd become contentious by the cutry of a caveat, and by  the pro­
ceedings being converted iut) a suit, it should be comioletely dis­
p o se d  o f  by.tho decree of the Court. '

Tho Registrar has kindly furnished me with a note, from which , 
I  gather that the courso adopted in most of the few cases on the 

.. subject of which there'is any record has been to dismiss the' 
caveat, leaving tho grant of probate to be made_by the Registrar.

■ O n lj^ ix  cases h?ivo boen.founa^ and in three the order was simply
■ caveat dismissed with costs.” In one the Judge added to these 

words-.''application to be* dealt wdth oy the Registrar. lu
' 4\nother the Judge on the- consGutj.of .^de"endaut decreed^
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1̂ (07. ■ aJmiiiisfcration to the guardian of an infant plaiiitMf; and in the;- 
sixth'the orclo,r,was '^cayeat dismissed with costs. Probate to- ■ 
i.ssuD to both plaintitls/-’

There is thus nothing that can he called a long’, continuous and 
uniform practice on-tho subject. It is, however, desirable that 
a uaiforni practic'te should he adopted. The questiou is what 
practice would be, mo'st in keeping with tho Indian Succession Act, 
1S05-, the Probate and Administratiun Act, 1881, tho Code oi’ Civil 
Procedure (Act X IV  of 1882) and  ̂ so far as applicable; tho ruic.s 
of practice and procedure of the Probate Division of thelliglt- 
Court in England. The elfecfc of Rule 8 of the lUilefs of the 1st 
December, ‘l&82, of sections-2.38 and 2S1 of tho Indian Succession • 
Act^ and sections 55 and 83 of the Probate and Adunnistration A ct 
is that/so long as a petition for probate or letters of adniinistrii,« : 
tion is ‘^non-coutentiou.s,"’ ’ it is to be d^alt with liy the Tvogistrar : 
•as soon as it lK?comes contentioiis' ̂  it is to bo treated as tho 
phiiiit in a suit, and the suit is governed as far as practicable by. 
the procedure prescribed by tho Civil Procedure C îdc. It appear.' -̂ - 
to me that the existing praetico (loes -not conform to, this dis­
tinction as accuratcly as it inight. W hat it does is to treat' lliiv 
Mliiig of a caveat as Ihopoint at which a petition foi' probate in 
letters of adniiiiistrati-on bc'eomos coritentious. irumediately upoH'

. the caveat being filed, a noticti is issued "by tho llegistrar lotlu' 
‘ ^attorney for (he plaintift"” in which the pr.occedings are doscrih- 
od and iuimbered as a suit between tlie petitioner as plaiidiff 
:and tile caVeator as defendant: this.notice. stat(.'s the tiling of tho 
faveat, and t h a t t h e  petition became a suit”  upon a date spe­
cified, aud. that “  you are required to apply fo)', aiul deposit l‘ni 
«ervi(ie a summons within twenty-one <lays from such last men- 

. tioned date under Rule 64 of the High Court Rules "—•■'ihat is,.I’ ldc ' 
4S of tho Rules as now revised. The next step where an aflida\ ifc 
is filed in. support of the caveat, is* that the Registrar given 
notice of the fact 'fo the attorney for the j)!aintiif. If tiie 
silTidavit is filed within eigh.t days aft^r tlid entry of*the caveat ,̂ 
it becomes' tlie written statement in the suit. I f  no aflidavit Is ’ '

. filed within eight days. :he suit is put on the board for .dismissai ' 
of the caveat,.and the [ otition is deaJt with by tlio Pt-egistiar in 

^tU'jranncr a'lready dcr,ti'ikd. It appears to d;o that thc.ir.ory
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•coi'reefc procedUi'e woiild be to treat, not tlie entry of a cavettt, but 
the' lilingj witliin 6ight days ol; suck ■ entry, of an affidavit in -  
••s\ipport of, tlie caveatj as tbo point at which the petition becomes 

t • contentious. The form of caveat prescribed by section- 252 o£ 
the Succession Actj aud section 71 of the Probate and Admin­
istration Act, and- the judgments of the Court of Appeal in 
.ICorau V .  Placê ^̂  and Suite)' v. Salter'-'̂  shov.̂ - that the entry of a 
caveat is not necessarily a coiiteritious proceediugj a,nd does 
}̂iot necessarily imply any intention to oppose the grant; it 

.. .is merely a request that nothing be done in the matter of 
the estate of A . B., deceased^ without notice to. the caveator. . 
The caveator may only want time to .mate enquiries and obtain 
information'. In the eases just mentioned^ it was held that 
in England the contention or litigation commences not witli 
«the caveat^ nor. with the \varniug’ of the, caveat^ n or  with, the 
-■caveator’s appearance to the warning, but with the writ of sum­
mons Avhich the person w^irning the cavea;t and intending to pro­
pound tbs will nmst'then issue  ̂ and by which under section 100 
of the Judicature Act an action is commenced. In India, though 

^here is a caveat thwe is no warning, no appearanco to the warn­
ing, and no w rit-^  iOns commencing an action ; but a suit is
;here commenced b filing of a x l̂aint, and the question is at

■ • what-point the petit '\v probate or letters, of aflininis.tratioii 
•■'should be treated as having become^ the plaint in a- suit. I  think 
^that the point at which this should lSe~don^^ of the ..
-affidavit in support of the caveat, because under, the Rules the ‘ 
-affidavit must state “  the right and interest of the caveator, ai)dL 

 ̂ the grounds of objection to the application^^ and that does imply 
'opposition to the grant. Up to thp filing of the affidavit, nothing;, 
need be 4one by the Registrar. I f within eight days from the • 

"■entry of the caveat no affidavit is filed,, the caveat simply drops^ 
•the inatter never. becomes contentious,, and the Registrar can

. ^proceed to grant probate or administration as if n o , caveat had*» ■ *  .

Ibeen entered. /  .That is, in my opinion, implied by the Rule w h ich .' ' 
' ’ppvides that, unless the affidavit is filed within eight days, '̂'sucli 

•caveat shall not prevent the granting of probate or letters of 
.administration. I f  within-the eight days an affidavit is

CxiOT.MAr,
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1857-' . tlicn; bat not before, iioticc sLoiild be given to the petitioner that
'  the petition has become the plaint in a suit, nncl that he must

• . proeepd under Rule 4L\ This course will prevent any snch qnes-
Ki«ru,vjr. tion as that raised by Mr. Macleod fi’oiu arising in tho future 

for until the ailidavit is iiled_, there will be no suit  ̂ and if it is not 
.  ̂ , filed in time, the case will not be put.on tho board for dismissal

■ of the caveat, but the Registrar will ignore the caveat and dispose
of the petition. ■ '

\Vhere_, in consequenco of-the fihng of the aflidavit, the matter 
becomes a suit  ̂ tho whole suit must, in my opinion^ be disposed of 

' by the decTco of the Court. In England there is a machinery by 
which, even after li writ of summons haS’ issued, an order may be 
obtahied for discontinuance of contentious proceedings, and for 
tlie grant oi' probate in common form. In India there is no such

• ■ ■ machinery, and a probate matter which has once bccomc a suit
'  ̂ can only be disposed of like other suits. A  relief prayed for in

. ' the plaint can only be granted by the Court, and in a petition for
 ̂ ■ probate or letters of administration the relief prayed for is th[it

probate or aihninistration may be granted. It follows that 
where at the hearing of the suit the defc^j^^iav^ not appear 

; ' ' in support of the caveat  ̂ it is not,in my i ^a correct proco-
■dure*for the Court merely to disn\iss tho at, leaving it to the 

. ' Eegistrar'to di.s]!0se of the petition air n-contentious matter. 
In such a case I thiph that jthe proper form of order is that the- 
caveat be dismissed^ and that probate or letters of administration 
issue, provided that the Court is satisfied that tho papers are in 
oi\ler, and, in the case of probate, of the due execution of the- 
wilL In a case decided in I860, Sausse, C. J., directed probate 
to issue-out of the office; “ -if there is no objection on the part o f  
the oflicer, ’ and.I think that will be the most convenient fornit- 
o f  order, except .where'the Registrar has already minuted.

In tlie case in which Mr. Macleod appears, and which iu accord­
ance with the existing practice has been treated as a suit, I Iravo 
already dismissed the caveat, and I now direct , that prol:)ato 
issue to the plaintiff subjcct to any objection on the part of the- 
liciiistrar.
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