
remand the appeal for trial of the remaining issues. Costs of the 1896»
appeal will be costs in tlie cause. K n c ls i^

Decree reversed mid case re7naii(h3, Kaw.
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before Sir C, Fan'an, Kt>, Chief JasUce, and M r. tTiistice Hoshing.

BAPU ( o e ig in a l  D e f e n d a n t  No. 5 ) , A p p e l l a n t ,  v . BIIAVANI a n d  OTiiEEri jggg

(ojiiGiJTAL P l a in t if f  a >jd D e fe n d a n t s  N os . 1 and  2).*

Mortgacje—Mortgage 0)' sale— Test o f  mortgage—Practice-Procedure— ~
Finding on wmecessary issue hetvjeen co-defendants—Bes judicata.

In an instrument dated tlie 30tli Jnne, 188G, styled a snle-deed, it was recited 
that in oonsideration of Es. 2,500 certain specified properties (already mortgaged 
to tlie so-called vendees and in their possession) wei'e “ given in sale” to them 
and were to be enjoyed by them for ten years in any manner they liked. At 
the expiration of that time the vendors were to pay the Es. 2,500 and tate 
back the property. In 1893 the plaintiff (a sou of the so-called vendor) brought 
this suit treating the above instrument as a mortgcage and praying for redemption.
The main question in the suit was whether the instrument sued on was a 
mortgage or a deed of sale with the option of repurchase after ten years.

JELeld̂  that the instrument was a mortgage. The test was whether after the 
execution of the deed there continued to be a debt from the so-called vendors 
to the vendee, or whether the pro-existing debt became extinguished on the *
execution of the deed.

A finding between co-defendants unnecessary for the determiuation of the 
suit, or the rights of the parties involved in the suit, is not res judicata..

Second appeal from the decree of G. Jacobj District Judge 
of Sholapur-Bijdpur, reversing the decree of the Subordinate 
Judge of Barsi.

Suit for redemption. The land in question was the property 
of one Gunaji and his two sons  ̂ viz., the plaintiff Bhavani and 
Kaoji (defendant No. 4). This land had been mortgaged to mem
bers of the Mundhe family, and the mortgagee's interest had 
become vested in one Nani, who wa.s in possession.

On the 21st October, 11885, Gunaji mortgaged this same land 
to Pandurang and Nana (defendants Nos. 1 and 2) for Rs. 2,000^

* Secoud Appeal, No. C4.G of 1895,
B 1897-6



1896, and subseqiientlyj viz., on the 30tli June, 1886, he executed a
BAPr further deed (called a sale-dead) to them for Rs. 2,500 made up

BeayInt. previous Rs. S,000 and a further sum of R b. 500. The
material part of this deed was as follows

“ In consideration of tliis amoimt (Rs. 2,500) tliero have been given in salo 
tlio undermentioned proportiea (doscriliing thorn). Tlio til)ovoraontiono(I pro
perties liave l)een in your enjoyment np to thia day since the aOovesaid date tho 
7tli, on which day tlie properties were given in writing in mortgage to yon and 
delivered into your possession. TJio said properties have Ixieii sold to you for 
tlxo aljovenientioned amount, and thoy have hcen ]jy virtue of tho previous 
mortgago-doed in your ]iossossion, and they havo also hoen given into your 
possession by this sale-doed. You are, therefore, to enjoy tho properties for 
ten years in any mnnnei’ yon like, Aftr>r tlû  expiration of tlio ten years I 
(Gunaji) will redeem ray properties on payment of l^s. L̂ )̂00 (or more literally 
‘ having made payment of Es. 2,500 1 will i;iko hack my properties ’ ). Ĉ onaout 
to tliis is given hy us, Raoji, ngod 40 years, and Bhavnni, aged 35 years * "•
who state in writing that our said father will, on pnymeiit of tho amount as 
aforesaid, redeem tho properties whieh havo heen as aforesaid given to you in 
writing. Should ho fail to do so, Ave, having paid tho amount, will redeem tlioni 
witliout pleading tho exonso of each other’s ahsence.”

On the 8th January, 1887, Gunaji and Raoji (tho plaintiff 
Bhavani did not join) again sold it toonoEapu Ainbadaa (defend
ant No. 5) for Rs. 3,000. A.l)0ut tho same time Eii])U (defendant 

 ̂ No. 5) purchased Nani^s interest in tho land and obtained pos
session from ber.

In 1888 Pandiirang and Nana (<lefendants Nos. 1 and 2) sued 
(Suit No. 125 of 1888) to redeem Nani^s mortgage and to reco
ver possession. Bapu Ambadas (defendant No. 5) was then in 
possession, and he was, therefore, made a party dofGiidi),nt to that 
suit, as were also Gunaji and his two sons, Bhavani (present 
plaintiff) and Raoji (defendant No. 4).

Bapu Ambadas filed a written statement in tliat suit in which 
he alleged that by the sale to him he had also acquired the 

. interest of the plaintiff Bhavani. Bhavani denied this and an
f issue being raised on the point, it was decidcd in Bhavani’ s favour.

The suit itself, however, was decided in favour of Pandurang and 
Nana (defendants Nos, 1 and 2)̂  who recovered possession of tho 
land from Na,ni and Bapu.
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In 1893 the j^rGseutplaintift* Bliavam brought this suit against iggc. 
Panduraug and Nana (defeiidauts Nos. 1 and 2) for redemption.; 
alleging that the deed of the 30th June, 1886. was a mortgage ^°  ®  ̂ BHATAlil.
and not a sale.

Pandurang aiad Nana (defendants Nos. 1 and 2) contended that 
the plaintiff had no right to sue, he as well as Ins brother Eaoji 
being bound by the sale to Bapu Arnbadas in January, 1887 ; that 
in any ease he could not sue before the expiration of the ten years 
mentioned in their sale-deed; and that as they had purchased the 
land, no account could be ordered against them. Bapn Ambadas 
(defendant No. 5) pleaded that he had bought the land from 
Gunaji as head of his (Gmiaji’ s) family, and that, if plaintiff had 
any right to sue, he (Bapu) should be made a co-plaintiff.

The Subordinate Judge passed a decree for redemption in 
favour of plaintiff and defendant No. 5 (Bapu).

On appeal the Judge reversed the decree and dismissed the 
suit. He held that the deed of 30th June, 1886, was not a 
mortgage, but that the transaction was a sale with a right of 
repurchase j but that the land could not be recovered from defend
ants Nos. 1 and 2 before the expiration of ten years. He held, 
however, that the plaintiff had a right to sue, being of opinion 
that that question had been decided in Suit No. 125 of 1888 and 
was res judicata. •

Bapu Ambadas (defendant No. 5) filed a second aj)peal.

Shivram F. Bha)idarkci.r, for the appellant (defendant No. 5 ) .
The first question is •whether the document executed by Gunaji 
to defendants Nos. 1 and 2 on the 30th Junpj' 1886, shows a 
mortgage or a sale. I f  the transaction i -̂^a morfcgage_, then 
under the precisions of the Dekkhan iWiculturists' Relief Act 
we can redeem before the expiratii^j-'^of the term mentioned 
therein. In order to determine whether a transaction is a mort
gage or not, the test is whether there is still a subsisting debt.
The document clearly shows that there was a subsisting debt.
The creditors deposed that on the day the 'document was exe- 
cuted, they debited the amount to the debtor Gunaji. I t  is, 
therefore, manifest that the parties themselves treated the 
transaction as a mortgage. The document, no doubt, begins
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r.
Bhavani.

189G. with the expression Mudatiche sale-cleecl. But the name given
Bab0 to a document doea not determine its character. Other circum

stances in connection with it must be considered. In the present 
casOj looking to the conditions in the document^ the creditors 
could have sued for the recovery of the debt and, therefore, the 
transaction is a mortgage— Suhliabliab v. Vasudevhhat̂ '̂  ̂\ Bapuji 
Ajijaji V. Senavaraji '̂^  ̂ Qovimla v. Jeslia Premaji^^'^Bam Sarati 
.Lai V. Amirki } Mahipaircw v. GambhirmaU^^; Laklmi-
chand v. Chahir DewclicmdsheW JRama v. Yesû '̂ K The inclina
tion of the Courts is always in favour of holding a trausaction to 
be a mortgage rather than a sale.

The next point is as to whether Bhavani^s interest passed to 
us under our sale-deed. It is contended that this question was 
decided in the previous suit of 1888. W e submit that we are 
not bound by that decision. The issue raised on the point in 
that suit was superfluous and was not necessary for the decision 
of that suit. The High Court in second appeal held that the 
determination of those questions was unnecessary. Therefore, 
the lindiug in the former suit that Bhavani was not barred by 
the sale-deed passed to us by his father and brotlier is not res 
judicata— Ghcla Ichharam v. San/calchand

Manehhah J. TaUyaThhan, for respondents (defendants Nos. 1 
and 2 ) We  contend that the transaction in dispute is a sale with 
a right of rep^irchase. In order to determine the nature of the 
transaction in dispute the previous transaction of the 2Lst Octo
ber, 1885, has to be taken into consideration. The transaction 
in dispute recites the previous debt and states that for tlic addi
tional sura oi Es. 500 tlie property was sold for a term of years. 
Another test is that we could not have sued for the recovery of 
the money, because in the document there is no pi^)mise to pay. 
Under the document we had no right to call back the money. 
Only the option is given to the vendor to pay us the money and 
to recover the p r o p e r t y v .  F /ii/e  ; Bhagwan Sahai
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V. Bhagxcan ; Manchester, Sheficld and Lviicolnshire Bail- 1896,- 
way Oo. V. North Central IVaggon (7o.̂ ’ '. Baptt

tJ,
Farran, C. J :— W e think that in this case the District Judge Bhavami. 

ought to have inquired into the title of the plaintiff upon the 
merits, and was wrong in holding that his right to sue was res 
judicata as having been established by the finding upon the issues 
in Suit No. 125 of 1888. W e must remand the case for a further 
finding upon the first issue. The question arises under the 
following circumstances i—

Before the dealings between the patties to this suit in respect 
of the land which the plaintiff seeks to redeem^ the land was 
subject to a mortgage or mortgages in favour of certain members 
of the Mundhe family Avhose interests eventually became centred 
in one Nani. It is unnecessary to refer to these mortgages in 
detail. The equity of redemption in the mortgaged property^ 
which was ancestral, was vested in the defendant Gunaji and his 
two sons, the plaintiff Bhavani and the defendant Raoji.

On the 30th June, 188G, Gunaji and his two sons executed the 
instrument (Exhibit 50) in favour of the defendants Pandurang 
and Nana, which, treating it as a mortgage, the plaintiff seeks to 
redeem. One of the questions in the suit—the main question—  
is whether it is a mortgage or a sale with the option of re
purchase. Subsequently the defendants Gunaji and Raoji, on 
the 8th January, 1887, sold the land to the fifth defendant Bapu 
for Es, 3,000. The plaintiff Bhavani was not a party to that 
deed, and claims that it is not binding upon him.

In 1888 the present defendants Nos. 1 and 2, Pandurang and 
Nana, filed a redemption suit against Nani to recover possession of 
the lands, alleging that the mortgage, which she held, had been paid 
oft’. The present defendant Bapu had then acquired the interest 
of Nani in the lands and was in possession of them. Accordingly 
he was made a defendant to the suit, as were also the present 
defendants Gunaji and Raoji and the present plaintiff Bhavani.

The defendant Bapu in his written statement in that suit 
alleged that under the sale-deed executed in his favour by Gunaji 
and Raoji he had also acquired the interest of the plaintifi 

(1) I L. K., 12 All, 387. (2) 13 App, Ca., S54 at p. 56S.
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1S96. Bi'.avaiii. Tliis the plaintiff Bhavani denied. An issue was
Bapii raised upon that question in the Court of first instance^ which

Bhavahi. decided in favour of the plaintiff Bhavani, The suit itself
was decided in favour of the present defendants Pandurang and 
Nana, who recovered possession of the lands from Nani and hei: 
assignee, the present defendant Bapu. There was an appeal 
asrainst that decision, but it was confirnied both in the DistrictD ^
Court and on second appeal in the High Court. The defendant 
Bapu did not appeal in respect of tlic finding on the issue in 
favour of the plaintiff Bhavani.

Now it will be observed that the finding upon the issue in 
favour of the plaintiff Bhavani was a linding upon an issue 
which did not properly arise in the suit. Tlie title of the plaint
iffs in that suit (the present defendants Pandurang and Nana) 
to represent imi, the interests of Gunaji and his sons Bhavani 
and Eaoji under the terras of the document., Exhibit 50, was 
clear and undisputed. The only question, which properly arose 
in the suit, was whether they wore entitled to rodceui Nani ;ind 
her assignee Bapu and upon what terms. The determination 
of the issue between Bhavani and Bapu was not connected with the 
suit. It does not appear why the Subordinate Judge allowed it 
to bo raised, or why he found upon i t ; but as we lia\’-c said, thera 
was no appeal from the finding. Had there been, the Pistrict 
Judge must have refuBod to consider it beyond declaring that tlio 
issue was improper and ought not to have been raised or decided. 
However, there having been no appeal, the finding on the issue 
remained, and the District Judge in this ease lias treated that 
finding as decisive of the respective rights of the plaintilf Bha
vani and the defendant Bapu in the suit. TIio question is whe
ther he was correct in so treating it. W e are oi: opinion that ]io 
was not. It was a finding between co-defendants unnecessary 
for the determination of the suit or the rights of the parties 
involved in the suit. It cannot, therefore, operate as u ra  
jn d k a ta — liatnchandm  Nara^an y , N a ra^ a it^  ■, G helaY . S anhU - 
chancU-̂ '] Ahmad Ali v. Najahat Khcm

(1) 1. L. K„ 11 Bom., 21G. (2) I. l . R., 18 Bom., {>07.
ts) I. L. 11., IS AIL, 05,
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W e have next to consider whether the instrument sued upon ^S96.__
is a mortgage or a deed of sale with an option or rig'ht on the Baw

part of the vendors to repurchase the laud after ten years. The bjtatant.
solution ot‘ that question depends upon, the terms of tlie instru
ment and the intention of the parties. The Subordinate Judge 
considered it to be a mortgage hy way of conditional sale, and 
under the provisions of tlie Dekkhan Agriculturist.^' Relief Act 
allowed redemption^ though the mortgage term had not expired.
The District Judge held it to be a sale outright^ witli a right of 
repurchase reserved. He, tliereforej dismissed the suit.

The transaction is in the body of the instrument styled a salo ; 
but that, though a chcumsiance to be taken into cousidcration, 
is not conclusive. The test is vrhcther aftor its execution there 
continued to be a debt from the so-called vendors to the vendeOj 
or whether the pre-existing debt became extinguished on the 
execution of the instrument— fio'Mmd  ̂v. Tlie material
portions of the instrument are these :

“ In consideration of tliis amount (Es. 2,500) there liavo beon given in salo the 
undermentioned proportles (desoi'ibing tliora). Tte aLov'omentioned properties 
have been in your enjoyment up to this day sinco the aforesaid date the 7th, on 
whicTi day the properties -were given in -writing in mortgage to jou and delivered 
into your possession. The said j>xoperties have hoon sold to you for tho abovo- 
niontioned amount and they have boon by virtue of tlie previous mortgage-deed 
in ŷ our possession and they have also been given into your possession by tliis 
salo-deed. You are, therefora, to enjoy tho proporties for ton years ia iiny 
manner you may like. After tho e:5:plration of the ton years I (Gnnaji) will 
redeem my properties on payment of Ils. 2,■'300 [or more litorally ‘ having made 
payment of Es. 2,500 I  will fcilco bade ray proporties ’). Consent to this is 
given by us, Eaoji, aged 40 years, and Bhavaui, aged 35 years * * * who 
state in writing that our said father will, on payment of tho amount as aforesaid, 
redeem the properties which have been as aforesaid giv'en to you. in writing.
Should he fail to do so, avo, having paid the amount, will redeem them without 
pleading the excuse of oacli other’s absence.”

The effect of that instrument appears to us to be that tho 
creditors are to hold the property for ten years and are not to be 
answerable for what they do with it_, nor have they any claim 
to interest. At the end of ten years, however, or at any 
time thereafter the vendor Gunaji undertakes that he liaving 
paid the money (Rs. 2,500) ‘’Svill take back the land/Mvhich

(1) I , L. R ., 7 Bom,, 73.
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1S96. amounts, we thinks to a covenant on his part to repay the money
B aptj and redeem the land. This is made still more clear b y  what the

Bha-vaki. 0̂1̂  ̂ to do if the father fails to redeem. It is not^ it ap
pears to ns, an option which the sons are given of repurchasing, 
but an express covenanfc on their part, which it is intended that 
the creditors can enforce, and in answer to which the sons are 
not to plead the non-joinder of one another. They are to repay 
the Us. 2,500 and take hack the land,

Mr. Manekshah in support of the opposite view relied on 
BhagiDan Saluvi v. Bhagwan Bin  where the Lords of the Privy 
Council held (citing the cases of Aldersou v. JFhite approved in 
The Manchester, S/ie ficld and Lincolnshire Jiailwai/ Go. v. The, 
North Central Waggon Co. that the instrument before them 
was one of conditional sale and not of mortgage, bub there the 
only agreement was one on the part of the vendee to accept the 
purchase-money and cancel the sale. Here the inidertaking is 
on the part of the so-called vendors to pay the debt and redeem. 
The words can bear no other meaning. The debt is recognised 
as an existing debt, payment of which is postponed for ten years. 
I f  we were doubtful as to the true effect of the instrument, the 
conduct of the creditors would, we think, make tlie matter clear. 
In  their books they entered the Rs. 2,500 as a debt due from  
the so-called vendors, and Pandurang in his evidence in theO
former suit stated that the vendees enjoyed the profits in lieu 
of interest.

W e set aside the decree and remand the 'appeal for retrial 
having regard to this judgment. The respondent to pay the 
costs in this Court. All other costs will be dealt with by the 
Judge who hears the appeal.

Decree set aside and case remanded,

(1) I. L. R., 12 AIL, 387. (2) 2 DoG. and J., 105.
(3) 13 App. Ca., 5G8.
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