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rulino'S of this Court doubtlesslD •'
which it contains, hut it would be pushing u. >n-
sti’uctive notice beyond all bounds to hold tliat it is of tho
unregistered documents under which the holders of registered 
documents derive their title. >■

Lastly_, it is contended that tlie alleged constructive po.s.session 
of ILxrichand of tho premises under the kabuhiyat/l^xhibit 41, • 
gave constructive notice of Harichaiid’B purchase to the defend- 
ant No. 3. That kabuhlyatj however^ if genuine, was for a year, • 
and expired in 1879, so that as a fact the sons of A'ithoba wcro  ̂
not holding as tenants under it in 1S9L; but oven if they were, 
they were in apparent possession, and the constructive possession, 
which would be in llarichand or his grantees by reason of tho : 
kabulayat, was not pofjsession of such a nature as to be notice to - 
the defendant No. 3 of their prior t ith —IIoresliwar v. Dathi '̂^K

D ecrce  confirm ed w ith  costs.

JDecrcv con firm ed .

(1) I. L, n., 12 ccn.

A P P E L LA T E  C IV IL .

Jicfort Sir C. Farran, Kt., Chief Jusilcc, and Mr. xJiOftice JfuUvu.

2 0 Q(ĵ  L A K S H M A I S I D A S  E A G H I T N A T I I D A S  a n d  o t i i e b s  ( o r i g i n a l  I ’ j - a i k t -  

A p r i l l i o ,  I I 'I 'b ) , Ax’ riJLLAKTS, V. J U G A L K I S H O K E  ((iKlGlXAl> ])E rE N D A 3ST), I I k s -

^0^’ D£IvT.'*

Trustee—Charity—Suit ajaiiist He facia manager or Iruslee hi/ de jure irvsfccs-— 
iJismissal of such,ru{t cfi larrcd hj HmUaiioii— Siihi'/jiient suit lujaind name 
dcftndant hj/ Advocate Q-tneral under Scclion 539 of Cfsil Troccdvre Cede— 
Stich suit net affected hi/ first mtii— Civil Fronditrc Code {Ad X IV  of lbS2), 
Sac, 531)—lies judicata.

In 1887 certain persons alleging lliat they had boon appointed tniHtecB i)f a 
temjile and property by its founder PurKliotani, broxight a pnit to cviet 
rursliolani’ s sou from the preniises, alleging that lie had been tlieir gnnu'iHtji, 
Ijnt tliat they had disniisecd him and that ho rcfnh:cd to gi\'C up Iho property. 
Tho High Court diiimisKed tl;at suit on the ground that it v,aa Ijiiircd l.)y 
limitation.

♦Appeal, Ko. 139 of 18t)5.



.... uio Civ;] Procedure Cado (Act  X IY  oE ~iT7-"-n\r>r ' jj.\ Jval! 3lA X-
!■ - ,  -.‘•'iit, alleging that after Parsliotiim’s death the das

efenu into posssssion of the pi'upjrty and for Konis years Iiad
i||uarried oiit tho tr\i.:it3 createdby hisfatjier Puvshorani; ljut that latterly lie had Ki3iion;:.

claimed the propsrty a% his own and refursed to perforin the irusis. They 
prayed that trusteo:  ̂ might lie appointed and the propert}' muds over to such 
trustees. The defendant contended that-the plaintiff in both the suits -were 
the same, vi:., persons representing the same cesiwss qiie irn^/ent, !. c., llio de­
votees o f the temple or the general public; th:it they .sned in the sanio right,

Sand that as the plaintiffs in t!ie furmer suit were held barred liy limitation, 
tho plaintiffs in the present suit were also barred.

Held, that the present suit was not barred. The plaintifFci in ilv  former 
Buit had no general warrant, such as is conferred on plaintiiFs suing under 
section 539 of the Civil Procedure Code, to reproserit the public, the objects 
of the charity. They based their title to sue on their particular appointment 
liy Parshotain, and when it was found that they Irid ]jy limitation lost their 
rights to the title derived from that appointment they ceased to represent the 
public just as though they had been removed from their office. Tlie de 
jure, managers and trustees of a pul)lic charity losing their right l>y limita­
tion to oust the defacto trustee does not conftr on the latter immunity from 
suit on the part of the Advocate Generul or tlie temple.

A ppeal from the decision o f A. StcwarJ, District Jutlge of 
oonaj ill Suit No. G of 1891.

*

Tiie plaintiffs sued with tlie  consent of the Advocate GenGral 
inder section 53D of the Civil Procedure Code (Act X IV  of 1SS5), 
dleging (luf'cr alia) that one Parsliotainj tho father o'l the de- 

t'endantj built a temple of Shri Nivdunga Vithoba ia th c city  of 
'roona for the use of the.,public and assigned certain propert}’ as 
a  gift in charity for the expenses of the idol and dcvastbjin; 
that on the 18th December, 1S5D, he executed a deed of g ift 
which w as dnly registcrcd_, and constituted hinisolf trustee f o r . 
life for the management of the property ancl also appointed 
trustees for rnanacrement after his death ; that tlio defendantO . ''
wp.s in possession of the property and ncglected to perform 
the duties connected with tho idol and dcvastban ; that the 
defendant was dealing with the property as owner; that all the 
trustees appointed by Piirshotam woje dead; that plaintiffi jN̂ o. o 
was tho pvjiiri (worshipper) of the idol and that the remaining 
plaintiffs being its devotees had an interest in tho continr.ance
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the property, moveable and
tbdn should bo handed over to themj •
appoint other trustees, &c., &c.

The .Tiidî 'e found that the pLiinfcilTs'were not entitled to su (; 
under section 539 of; the Civil Procedure Code; tliat the dci'end*I)
ant was in possession of the property as ow n er; and tliat th 
claim for liis removal^ or to recover the property from hini; svi 
time-barred. IICj therefore, dismissed the suit. following j
is an extract from his j u d g m e n t , I

Tlio main point .Cor ducislon in this snit is wlietlior tlievr>, was a ti’ust as ro*,,; 
gards tlia possession and vahivat of certain proportios a]lo;.;cil to havo lioen ; 
dedic-al;e(l by ono Pursliotam Ambaidas to tlio idol in tlio tonipli) t)L‘ Nivdung^' 
YitlioTja at Poona. Defendant nrgOK that lie was tho owner ol’ llio j)Vopi‘rtyJ 
I liavo deelinod to talie frosli oral evidence on this point, as 1 iliiiilv that this  ̂
and all other questions connected with tliis casa can ho decided by a rv'feronco 
to the judgment of Mr. Fevnandez, Eirst Class Sxd)ordinato Judge, ^v'}lich wan' 
confa’mod by the High Court in i\ J., pago 155, oi; 18J)2 (Ap. 8fi of 188U). 
The plaintills tu'gc tliat these judgments aro not admissible in cvideneo, but 
I  would bohl, on the contrary, that those judgnionts aro admissil)le as a 
piece o£ evidence under section 42 of tho Indian Evidence A(;t. I would ‘ 
even go furthor and hold that the decree ol! Mr. Forniiudoz, whicli was 
coniirmod by the High Court, oporato« as res judicata  between the ]>ari^^ 
before us, because the matter'in issue has boon directly and substauUally M p ! 
issue in a former suit between paities litigating under tho same iitln, T ]^ '-  
plaintiffs in the former suit called theniselves trustees, but as no trust w;!':: ' 
provocl, tlicy wore not more than do-votees of ilio idol, and thiit is what t' ' ;■ 
present plaiutiiTs allege themselves to bo. In the former caso to prove that 
trust had been created, a deed of gift said to have boon passed in .luno, 185(.. 
and a will alleged to have been passed about efght years lator wove iiroducod.' 
Mr. rernandez; held that the dood of gift was proved, biit had never i)ecn acted 
on, and ho hold that tho will had not been proved, llo  liold further that it 
lad  not been proved that the property in suit -was acKpiired by I’ursholam ' 
alono without the aid of any ancestral property. OiP this point Ihoir jjord- '' 
£ihip3 did not agree with liim, for they assumed that tho pr,ipcrty had ])oon 
£clf-acquirod, and they do not expressly record any linding on tho ddnpalra or 
tho ’ftill. They do not, however, quamd wdth his deciaions on theHo pointH, ” 
but confirm tho dccroe, from which I gather that thoir opinion as t(j tho un­
reliability of tliesc t^vo documents was tho same as tliat of tho Sid)ordinate :( 
Judge. The judgment of the High Court goes on to say, ‘'whether tlio 
defendant can bo regarded, in fact, as a trustee for tho tomplo, and can l>o ro-, 
m oved for misconduct, is not now before tho Court.’ But I will show to ilio. 
host of my ability that neither plaintiffs nor defendant were trustees for tho



clet'eudant Las always 
-pei’ty adversely to tlie Paucli ever since liis 

jt ôtjsession of the proj)erty was adverse, he could not 
havv __ .i.iisteo. Then as regards the so-called Pancli, if the judgment of 
the First Class Subordinate Judgo holds good,— and I say that it must hold 
good, as it has been confiraied by the High Court,—the dood of gift -̂ vas never 
actcd on, and the will has never been proved; therefore, there was no trust as 
regards them, and it is clear that defendant Bapuldiai has aU along enjoyed 
the property in his own right as owner and not as gum'ista, ns ]ioId by 
Mr. Fernandez. I  hold, then, that no trust was created by Piirshotanidas, and 
that no Panch was appointed by him, and that the son of Purshotaindas had 
vaJiivat in his own right and nof^as ginnasta. I, therefore, decide the first 
point against the plaintiffs and hold that they are not entitled to sue under 
section 539, Civil Procedure Code, for the removal of the defendant."

Plaintiffs appealed.

Nagindas 1\ Maqjhatia, for tlie appellants (plaintifFs).

Shamrav Vitthal, for the respondent (defendant).
P a e r a it ,  C. J. :— This is a suit filed by tho plaintiffs with tl;e 

■consent of the Advocate General under section 689 of the Civil 
Procedure Code [inter alia) to liave trustees appointed for tho 
management of the property specified in the plaint— a temple and 
its accessories— and to have the property made over to such 
trustees.

Their allegation is that Purshotam, the father of the defendant, 
validly dedicated the property in question to public religious 
uses, and during his lifetime managed the same, and that after 
his death tho defendant, his son, entered into possession of it, 
and that for some tim5 the trusts created hy his father were 
recognised and carried out, but that latterly the defendant has 
claimed it as his own, and refused to perform the trusts or allow 
them to be carried out. The plaint specifies various documents 
-and makes other allegations, but the above is its substancci

The District Judge has rejected the claim altogether and dis­
missed the suit without recording evidence, on the ground that 
it is res judicata by the decision in Kupusioaiwl v. JugalkisJiorê ''̂ '*.. 
That was a sait b y  certain persons alleging that they had been 
appointed trustees of the charity by Purshotam, and seeking to

(1) P. J. for 1802, p. 155,
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been appointefl by lllem tliein/vc-. ^
missed liiui, and that ho refused to givo 
The High Court, witliout specifically finding wui entitled to src- 
iffs in that suit had been appointed tru-jtees by Tarsno’ fcani or 
not, dismissed the suit on the ground that their chiiin to recovcr 
possession of the property from the defendiuit was barred by 
limitation. The High Court expressly refrained from deciding 
whether tlie defendant could bo regardc'd as, in fact, a trustee of 
the temple and could, as s-uch, bo removed for misconduct, 'I'ho 
present suit is framed for seeking relief on that footing. Ifc is con­
tended that the plaintilTs in the former suit being tho trustees, 
appointed after his death by Purshotam both by the original 
deed of gift and by his alleged will represented the- q n u  
tnisknt the devotees of the temple or the general public, and that 
tho present plaintiffs also represent tlie same ccslncs que /rns/enf, 
and are, therefore, suing in the same right as the trusteoB in tho 
former suit_, and that thus the parties to the two suits are the 
same. It is further contended that as it was held in tho former 
suit that the claim of the trustees to recover the property from 
the defendant 'vvas barred, the claim of the ei-slii/'-'i (jno IruHlcnt to 
recover the same property must also be barred. What, however^ 
ŵ as held in the former suit was that the particular plaintiffs in] 
that suit had, by the operation of the law of limitation, losttheirl 
right (if tney had ever possessed one) to represent the cliarityl 
and to evict the defendant. The plaintiffs in that suit had no'i 
general warrant such as is conferred on plaintiffs suing under 
section 539 of the Civil Procedure Code**to represent tho public- 
as the objects of the charity. They based their title to sue on 
their particular appointment by  Pursliotam, and when it was 
found that they had by limitation lost their «right to tlie tit ’o 
derived from that appointment, they ceased to represent the 
public just as though they had been removed from their ollice. 
The dejiire managers and trustees of apultlic charity losing their 
rightJ>y limitation to oust the de facio  trustee docs not confer- 
on tho latter immunity from suit on tho part of the Advocate 
General or the public. Tlio present suit is not, therefore, wo 
think, barred by the proceedings in the former si.it.



reasoning based 
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« It must be held that the judgment of the High 
(Jonro aecides more than is above set out, but when an appellate 
Court dismisses a suit on the ground of its being barred by the 
law of limitation it must be taken that tlie merits of the suit are 
iiot dealt with even though the decree of the lower Court is 
formally confirmed.

It is objected that the relief sought in this suit is not within 
the provision of section 539. It is not necessary to consider 
that objection at present. I’ortion of the relief sought is clearly 
within the section upon the most limited view of its scope.

We reverse the decree of the District Judge and remit the 
case for retrial on the merits. Costs, costs in cause.

Decree reversed and case remit ted.
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Before Sir C. Farran, Kt., Chief Justice, and Mr. Justice Fulton.

IIAMCHANDRA llA G H U N A W  K U LK A R N t ( o r i g i n a l  D e f e n d a n t  a n d  

O rpoN E N T ), 'V V ^ O E D A J I  ( o k i g i n a l  PLAiN TirF a k d  A p p l i ­

c a n t ) ,  •

^^""^l^f^uiiyiiffricuUurlsfs' Relief Act {Act X V I I  o f  1870), Sees. 15 (B) and 20(1) 
—ii. imjplion sitit-^Iiistcdmeht decree-^Mortijcigte in possession under the decfe& 

fo r  c specified time—Mortgagor cannot redeem Lefore the specified time.

Who™ iincler a decree passed in a rodomption sTiit brought under the provisions 
of tiio 1̂ ‘̂ kklian Agriculturists’ Kalief Act (Act X V II of 1879) a moitgagoc 
is contiii '̂^d in possession of the mortgaged propsrty for a dofinita time, ho ia

* Sccond Appeal, No. 4 of 189G,
0) Becjiions 15 (B) and 20 of the Dckkhan Agticiiltutists’ Relief Act ; —
15 (B) (1). The Court may in its discretion, in passing a decrco for redemption,

, foreclosiU'e or sale in any suit of the descriptions mentioned ia section tkree, clause 
(y) or clause (z) or in the course of any proceedings under a decree for redemption>

" foreclosure or sale passed in any such suit, whether before or after this Act comes 
into force, direct that any amount payable by the mortgagor nnder that decree shall 
be payable in such iastalinents, on such dat ea and on such, terms as to the payment of 
interest, and, where the mortgagee is in possession, as to the appropriation of the 
pro&ts and accounting therefor, as it thinks fit,
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