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A's goods in reduction of the debt. Tlie delivery of the goods 
operates as a part-payinent/’

Secondly, the Judge asks the question as to the particular 
payments made in the case hefore him. ThiSj howe^'er, is a 
question of fact to which wc can give no definite answer. It 
depends entirely upon the understanding or agreement between 
the parties, and the Judge must himself find what that was. All 
we can say is that if the goods in question were delivered by 
the defendant and taken by the plaintiff in payment cither of 
principal or of interest as such, there would be a good payment 
made either of principal or of interest as the case may be.
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Before M r. Justice Far sons and 3£j\ Justice Bcmade.

B H IK A N B H A I (ohigina.l D e fe n d a n t N o, 1), A p p e lla n t, v .  B IE A L iiL  
RAM DINSHET M A R W A D I (o r ig in a l  P la in t i i 'f ) ,  E espdndent/^

Jk'cisc— Condition— BreacJi of condiUon— Ille(jal contract— Contract Act {IX  
of 1872), ^ec. m -T o I ls  Act (Dorn. Jet I I I  of 18'/5), Sw, \m ~-Am cndm g  
xiat {Bombay V  of 18S1), /S'ec. 2.

Under section 10 of tlie Tolls Act (Bombay Act I I I  of 1876) Govenimcnt 
leased to plaintiff tLe levy of tolls on corttviu conditions. Ono of tlio conditions 
was that plaintiff should not sublet tlio lolls witliout the permission of tlio 
Collector previously obtained. Ono of tlie clauses of the lease provided that for 
a breach of any of the conditions of .the lease, tlie Collector mij?ht impose a line 
of rupees two hundred. Tho plaintiff sublet the toll to the defendants ■without 
tlie permission of tho Collector, and sued to recover a certain araonnt which tbe 
defendants promised to pay for the sublease. The defendants contended that the 
contravention of the condition of tho lease was illegal and opposed to public

* Second Appeal, No. 698 of 1899,

0) Sccfcion 10 of tlic Tolls Act (Bom, Act III of 1875)—

10. It shall be lawful for the Government to lease the levy of tulls at such rates 
not exceeding the rates mentioned in the schedule annexed to this Act, upon any 
public road or bridge by public auction or private contract from year to year or for 
a longer period not exceeding seven years ou such terms and conditions aS tho 
Governnieut may deem desirable : provided that tho lessee shall give security for the 
due fulfilment of Buch conditions, and that all sums payable under the terms and 
couditious of the lease shall be recoverable as a demand for the land revenue under 
tbe law for the time being in force so far as applicable.



policy; that, ttereforej the contract was void under section 23 of the Contrapt Act "idOO.
(IX of 1872), and that the plalntifi! was not entitled to recover the amount. Wurv aKniTar

ffcld, that the plaintiff was'enlitled to succeed. The agreement to sublet was HTitAtAL. 
not illegal or opposed to public policy merely l êeause it was forbidden under a 
pecuniary "penalty by conditions in the lease to the plaintiff. The penal con­
sequences of the breach ware limited to the specific penalty and did not make the 
contract void.

S econd  appeal from tlie decision of J. R. Alcock, District Judge 
of Ndsik, reversing the decree of Rd,o Sj'iheb D. G-. Grliarpiire,
Joint Subordinate Judge.

The plaintiff, who had farmed certain tolls from Government^ 
si?blet two of them to the defendants and sued to recover 
Rs. 1,359-7-6 on accoiiut of the subletting.

The defendants answered that the plaintiff could not under the 
terms of his lease sublet the tolls without the previous sanction 
of the Collector in that behalf and that on the breach o£ any of 
the,conditions of the lease the Collector was empowered imder 
clause 20 of the lease to levy a fine of two hundred rupees from 
the lessee. They, therefore, contended that the transaction in 
dispute was illegal and void, being opposed to public policy, and 
that the plaintiff was not entitled to recover anything on account 
of it.

The following is the translation of clause £0 of the lease 
referred to in the written statement:—

20. I f  I, or any of my servants, or sublessees (if there be a sublease) act in 
contravention of the Tolls Act that may be in force, or of any of the conditions 
of this lease, then the Oolleetor has the authority to levy from me a line of rupees 
two hundred for eacli of such offences, and if I do not pay the fine forthwith, 
he has the authority to recover it in any manner as provided.for in the aforesaid 
clauses.”

The Subordinate Judge found that the alleged agreement 
between the plaintiff and the defendants was proved, and that it 
was illegal and void. He, therefore, dismissed the suit.

On appeal by the plaintiff the Judge reversed the deeree aud 
allowed the claim to the extent of Rs. 1,351-C-O, which was the 
amount claimed in appeal.

Defendant No. 1 preferred a second appeal.
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190(), Maephersoti with Saclashiv B, BaklilG for the appellant (de-

BEmmmAi fenclaiit No. 1):—The agTeemenfc under which the plaintiff sublet 
HirIlai.. to the defendants was illegal as heing against the express

terms of the lease granted to the plaintiff. It is true that no 
penalties are prescribed under the Act for such subletting. But 
section 10 having’ been added to Bombay Act III of 1875 by 
section 2 of Bombay Act V of 1881, which enabled the Collector 
to impose any conditions ho liked in tlie lease granted imdei’ the 
Act, the conditions thus acquire a statutory importance. They 
are conditions imposed under the express power granted to the 
Collector by the Act. A subletting; therefore, would be bad as 
being expressly forbidden by law. Such an agreement would 
also be void under section 23 of tho Contract Act.

^ohertson with Baji A. Kliarej for the respondent (plaintiff) :— • 
The conditions imposed by the lease are not statutory conditions. 
There is a penalty provided by the conditions^ but it is for the 
Collector to decide whether he would cnforce it. In this matter 
the Collector was approached  ̂but he did not enforce the penalty. 
The condition imposed by the lease is really for the purpose of faci­
litating the collection of revenue. If the Legislature had intended 
to make such subletting illegal and void  ̂ it would have done so 
by an express provision in the Act as we find in the A'bktlri and 
Opium Acts. The observations on page 281, Pollock on Con­
tracts, 6th Ed., hold good in this case. The object in imposing 
the condition was not to provide for the maintenance of public 
order or morals j and, therefore, unless expressly forbidden by 
the Legislature the condition would not be void— Gangadliar v, 
Dcimodar

Parsoi ŝ, J. ;—Section 10, which is added to Bombay Act III 
of 1875 by section 2 of Bombay Act V  of 1881̂  provides that 
Government may lease the levy of tolls on such terms and condi­
tions as the G-overnmeut may deem desirable. One of the condi­
tions on which the Government let the toll in question to the 
plainti:ff was that he should not sublet it without the permission 
of the Collector previously obtained. Clause 20 of the lease also 
provided that for a breach of any of the conditions in the lease
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the Collector might impose a fine of Rs. 200. We have not to 1900. 
consider the legality of this provision. The argument is that the B h ika .̂ ’ b h a i 

contravention of the condition is illegal and opposed to public HiRri,Ai* 
policy, and that, therefore, the contract by which the plaintifi sub­
let to the defendant is void under section 23 of the Contract Act, 
and the plaintiff cannnot recover the amount which the defendant 
promised to pay for the sublease. It is admitted that the defend­
ant collected the tolls for the year for which the contract was 
made  ̂ and that there was no breach on the part of the plaintiff 
or interference on the part of the Collector, This being so, we 
tlnnk that the plaintiff is entitled to succeed. The Court cannot 
regard the object of the agreement to sublease as immoral or 
opposed to public policy merely because it is [forbidden under a 
pecuniary penalty'by conditions in the lease to the plaintiff. Wo 
think we ought to limit the penal consequences of the breach to 
the specific penalty and not to hold the contract void. ‘ 'W hen 
conditions are prescribed by statute for the conduct of any parti­
cular business or profession, and such conditions are not observed, 
agreements made in course of such business or profession (e) 
are void, if it appears by the context that the object of the 
Legislature in imposing the condition was the maintenance of 
public order or safety or the protection of the persons dealing 
with those on whom the condition is imposed ; ( f )  are valid if no 
specific penalty is attached to the specific transaction, and if it 
appears that the condition was imposed for merely administrative 
purposes  ̂e. g. the convenient collection of the revenue Pollock 
on Contract, 6th Ed., p. 281. In our opinion, this case falls 
within the latter clasŝ  because the statute itself does not forbid 
or attach a penalty to the transaction of subletting, but merely 
gives power to impose a condition under which it can be forbidden 
should the Collector see fit to do so for what can be only purely 
administration purposes, The Act imposing tolls is an Act passed 
for the benefit of the revenue and not an Act for the protection 
of public morals such as the A'bkdri and Opium Acts are in this 
country and the Licensing Acts are in England, and to which, 
different considerations apply.

We confirm the decree with costs.
B 918—9
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1900. K a k a d Ej J .  ;— In tins appeal the only point of law raised relates
BniKAiTBHAi to tlie question whether the agreement on which plaintiff-respond- 
HiRAiiu relie?, is void under section 10 of the Bombay Toll^ Act V

of 1881, and section 23 of the Contract Act. The respondent- 
plaintiff brought the suit on a hliata passed by the appellant- 
defendant and two others. The execution of the Izh&ta was admitted 
by the defendants Nos. 1 and 2, but they pleaded that it wa^ 
passed as a security for the proper management of two toll nakas 
which were entrusted to them by the respondent-plaintiff as his 
servants  ̂ and that as they paid over all the money that they re­
ceived they were not liable to make any repayment, as they had no*t 
borrowed any sums from the plaintiff. The respondent-plaintiff 
in reply admitted that no money had been advanced by him, and 
that the hhdta had been passed as. consideration for his making 
over to the defendants two of the toll ndkas for which he had 
contracted with Government in 1897. On this statement of the. 
plaintiff-respondent, the defendants raised the contention that the, 
agreement about subletting was illegal and void under the Tolls 
Act. The Court of first instance upheld that contention and 
dismissed the claim. In appeal, the District Judge held that 
the agreement was not void, and awarded the claim. The Tolls 
Act III of 1875 was amended by Act V of 1881, which em­
powered Government to lease the levy of tolls to any person 
provided that the lessee shall give security for the due fulfilment 
of the conditions laid down by Government, and section 11 
provides that “ such lessee and persons employed by him as his 
agents shall be deemed to be persons appointed to collect tolls.” : 
There is nothing in the Act which permits or forbids subletting, 
but the lessee can employ persons as his agents for collecting 
tolls. In the conditions which the lessee had signed, Exhibit 23, 

i there is a clause that the lessee would not sublet without the
permission of the Collector previously obtained, and Exhibit 65 
shows that this permission to sublet under clause 14 was refused, 
Rdja eUtties, were, however, granted to the appellant describing 
him as'having been employed by respondent as his servant in 

 ̂ charge of tolls (Exhibits 25 and 29). The question for considera-
i tion, therefore, is whether the plaintiff-respondent was debarred
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from suing oil'his agreement of sub-lease by reason of the breach 1900.
of the condition contained in Exhibit 23 even though there was Bhik.vkbkai
no provision in the Act against subletting,, and no penalty was jhulln,
prescribed in the conditions against breach of the same.

As a general rule, the law does not forbid things in express . 
terms, but imposes penalties for doing them, and the imposition of 
such penalties implies prohibition, and an agreement to do a 
thing so prohibited is unlawful under section 23 of the Contract 
Act. This was the principle laid down in Gfosvami Shri Furu- 
■sAotamji MaJiamj v. B. where the case was of an agree"
inent to pay a cess prohibited by law. As no penalty was iin- 
posed by the Act, the agreement to pay the cess was held not 
to be illegal, but/at the same time, the Court held, that it could, 
not be enforced, as it provided for the collection of a cess declared 
illegal. In RqgJmnatJi Y. NatJiu the agreement was of a ;snb- 
lease, granted without ■ the permission ' of the Collector under 
the Opium Act. That case must be distinguished from the 
present, becftuse under the Opium Act, section 4, the selling of 
opium by persons not licensed was expressly forbidden, and it 
was, therefore, held that the agreement was one forbidden by law 
and, therefore, void. No such provision is found in the Tolls Act, 
and the case more nearly resembles the ruling in Gangaclhar 
V. Damodar where the agreement was entered into by defend­
ant by subletting a public works contract for a consideration 
of getting 10 per cent, profits. Such a contract was distinguished 
from contracts of subletting in the matter of excise licenses, 
which were intended to be held by law by the licensee himself.
See also Judoonath 8halia v. Nohin Ghuncler The nearest 
case in point is Grauri S hanha r  v. Mumtaz A ll  Khan where 
the contract was of a partnership in the lease of a ferry. Such a 
partnership was held to be legal, as there was nothing in the Act 
itself which prohibited such arrangements, and the object was 
not fraudulent, nor did it result in any injury to person or pro­
perty, and there was nothing immoral or opposed to public policy, 
such as was the case in TIari BalhrisJina v. Naro MoreslivciT j

(1) (1884) 8 Bom., 398. (4) (1874) 21 Cul. W , R., 289.
<2) (1894) 19 Bom., 626. <5) (1879) 2 All., 411,
(3) (1896) 21 Bom., 522, . _ (8) (1893) 18 Bom.̂  842.
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isoo. Slmroda P^rshad Boy v. Ukolanatli ; Doorga Singh v. Sheo- 
BHiKASsnAi Pershad Singh The District Judge mustj therefore, be held 

lliRAXAi.. correctly decided the point o£ law raised in this appeal.
As no penalties are prescribed under the Act, the agreement does 
not pimd facie fall under the 1st clause of section S3. It does 
not come under the 2nd. clause also, as it does not defeat the 
provision of any law— Debi Prasad y .  Rup Bam ® ; Ilormasji 
Motabhai v. Pesfanji Dlianjiblmi j  BaghimatJi v. Natku 
The Act itself permits the employment of persons other than the 
lessee as agents. There is nothing fraudulent or immoral or 
opposed to public policy in such an agreement, I would^ therefore, 
dismiss the appeal with costs.

^ D ecree confirmed.

(1) (1869) n  Cal. W. R., 441. (3) (1888) 10 AIL, 511.
.(2) (1889) 16 Calc,, 194, ( )̂ (1887) 12 Bom., 422.

(8) (1894) 19 Bom., 626.
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