iré

1896.

R anohhod
V.

The Sfcee-

TAET 03?
trTATB POB
lkdia,

1S96.

THE INDIAN LAW REPORTS. [VOL. XXIL

Govermuent, &c/” By taking evidence on the merits without
dealing with this question of jurisdiction raised in the 7th issue
the phxintiffs were likeh”™ to be misled as to what section 59 of the
Code requires. We refrain from deciding whether the requisite
ajipeals had been presented and whether an appeal presented
after the period of limitation™ therefore, is outside of tlie words
allowed by the lawN* The facts must lirst be found.

The Court for these reasons, and considering that, in such

matters of procedure as section 138 deals with, it should rather
lean to an interpretation which advances justice than to a con-
trary interpretation, reverses the decree of the Assistant Judge
and remands the suit to his Court for disposal according to law:

costs to abide the result.
SuU refmnded.

APPELLATE CIVIL.

Before Sir G, Farmn, Kt., GMefJusticc, and Mr. Jiistico Fulton,
TATIA (originatl PLAIiN'iirii’), Appettant, V, BABAIJl (ciuginal
Defendant), Ebspondent.*

Vendor and pitrchaser—Uxccutcil deed of sale set imdefor want of oomxderatioil—
Coniract Act (IX ofm2), Sec. 25.

(jn tlio ISfclikoveniber, 1892, A oxocutcd to B a deed ¢j; solo of certain laud.
The deed was duly regi«torod and it l'ecited that tho considoration money,
Mas 00, had been jduly paid. B got into possession of tho laud. A sul)ae-
queatly brought a suit to set aside tho deed of sale, and to recover possession,
alleging that he had beou induced to execute tho doed when incapacitated
from illness, and that the consideration money had not been paid. Both tho
lower Courts found that the consideration money had not been paid. Tho_
lower appellate Court dismissed the suit, holding that A’s remedy was to
sue for the consideration money if it was unpaid, and that he had a lien on
the Ifiud for the amount, but that he could not set aside tho deed,

Jlelcl, that the deed should be sot aside and the plaintill’ ahould recovor
possession.

rm 1'uLToN, J. Tho sale was void for want of consideration. Section
25 of the Contract Act (IX of 1872) applied to tho transaction.

Ti'imalrav Baghavendra v. The Mwikipal Commissioners of H¥UIO.) dis-
tinguished,
* Second Appeal, No. 611 of 1805.
@ 1. L, R., 3Bom,, 172.
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Per Farean, 0. J.:—Tlio judgment itself appears to me to disclose a state
of facts which shows that there Aesno sale at all, and that the plaintifl; was TatiA.
tricked into executing and registering the conveyance. | am not, however, as BabAIT
at present advised, prepared to assent to tlie train of thought which pwts con- j
veyance of lands in the mofiissil perfected hy possession and registration, where
the consideration expressed in the conveyance to have been paid has not been
paid in fact, in the same categoiy as contracts void for want of consideration.

Second appeal from the decision of Rao Bahadur Narhar
Gadadhar Phadke, First Class Subordinate Judge of Sholapur
with appellate powers, reversing the decree of Kh;in Sdheb
Rattonji Mancherji, Subordinate Judge of Bdrsi.

Suit to set aside a deed of sale and to recover possession of
land.

The plaintiff#alleged that he being very ill* the defendant
undertook to cure him on condition of obtaining a portion of his
land ; that on the 18th November, 1892, the defendant by holding
out false hopes of curing him induced him to execute a deed of sale
of the land in question for the consideration of Rs, 90; that the
consideration money was not paid by the defendant; and that he

had been induced to execute the deed by the defendant’s fraud
and deceit.

The plaint further stated that the defendant had got possession
by a summary suit in the M”~mlatdar’s Court.

The plaintiff now prayed that the deed of sale should be set
aside and for possession.

The defendant pleaded that the deed of sale was duly register-
ed and that the plahitilf had admitted payment of consideration

before the Registrar; and that the plaintiff showed no ground for
setting aside the deed.

The Subordinate Judge found that the deed was void for want
of consideration, and allowed the plaintiff®s claim.

On appeal the Judge, though he found there was no consi-
deration for the deed, reversed the decree and dismissed the suit,

relying on Trimalrav BagJiavendrav. The Mtmicijpal Commissioners
0/BublP\

The plaintiff preferred a second appeal.

(DI.L, K.,3Bom,, 172.
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Balkrishia N. BJiajelcar for the appellant (plaintiff) At the
time the deed was executed the defendant was in possession of
land as tenant. It was not under the deed that ho got pos-
session. The decision relied on by the Judge is distinguishable.
In that case the contract itself was not illegal, while in the
present case the plaintiff was induced to execute the sale-deed by
deceit and fraud. Section 25 of the Contract Act (I1X of 1872) is
applicable, as well as sections 11 and 12" because at the time of
the sale the plaintiff was incapacitatcd by illness.

Section 54 of the Transfer of Property Act (IV of 1882)
defines a sale. Some consideration, if not the whole of it, must
pass to validate a sale. Both the lower Courts have found that
no consideration was paid to us— JJmechial Moiiram v. Davu Un
J)liondiba™\

Mahadev B. Olianlal for the respondent (defendant) :—The
Judge held that the consideration 'was not paid. Ho did not
hold that the sale deed was void for want of consideration. If
the consideration was not paid, tlie plaintiff has a lien for tlie
unpaid purchase-money. He can sue for the price— Trimalrav
ItagJiavendra v. The Gommissioners of But he
cannot get back the ownership, which was transferred to us by
the sale-deed. The Transfer of Property Act is not applicable,
because the sale-deed was passed before that Act came into force
in this Presidency.

Fulton”J. In this case the plaintiff, who on the 18th
November, 1892, had executed a deed of sale of certain land in
favour of the defendant, sued to have the deed set aside, and
possession of the land, which had passed to the defendant,
restored to him, on the ground that the sale-deed was void for
want of consideration and that he was induced to pass it by the
defendant’s fraud and deceit. The defendant alleged that the
consideration of Es. 90 had been paid as stated in the deed” and
that certain other statements in the plaint were untrue.

The recital in the deed about the payment of the consideration
was as follows :— *“I (the plaintijffi) received the abovenientioned
sum of Bs. 90 twelve days ago. In respect thereof there is no

@ I. L. R., 2 Bom., 547. @ 1.L. 3Bom, 172
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document or khdta. | have received payment of the money.
There has remained no dispute as to payment of the money T ru
The Subordinate Judge on the evidence held that no valuable Bibl ji,

consideration passed for the sale® which was”® therefore, void, and
ought to be set aside, and he accordingly decreed possession to
the plaintiff with costs of the suit.

The First Class Subordinate Judge witli -Appellate Powers
agreed with the lower Court in holding that the consideration
money had not been paid® but rejected the plaintiff’s claim on
grounds stated as follows;—

“A vendor of immoveable property wdio has given possession
to the purchaser is not entitled to rescind the contract of sale
and recover possession because the purchase-money is not paid.
His remedy is to sue for the sum due, and he has a lien on the
property for the amount— Trimalrav Raghavendm v. The Mu~
nieipal Co7miissioners of There is no contention in the
present case that the land was not held by the defendant as its
purchaser after the sale-deed in continuation of the previous
lease tenure as admitted by him in No. 8. The sale-deed can-
not be cancelled, as there is no fraud or deceit proved to subsist
in its execution by the plaintiff/-*

The plaintiff is, therefore, left in the unfortunate position of
getting neither his money nor his land. He may seek to recover
the money in another suit, but, if the defendant still continues
to allege payment, it is very doubtful whether the fact of non-
payment will be treated as a respidicata, for it may probably
be argued that, as the appellate Court considered that the trans-
fer of ownership was effected by the mere execution of the deed
and deliver®j of possession, the finding tliat tlie j)rice had not been
paid was immaterial to the result, the suit being dismissed not
in consequence of that finding, but in spite of it.

Now, of course, if we considered that the lower Court had
rightly applied the law to the facts found, we should be obliged
to uphold its decision, but I am glad to think that according to
the view which | take of the law we shall not be compelled to
concur in such an unsatisfactory result. To the learned J'irst

Q I, L, E., 3Bom., 172.
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Class Subordinate Judge's statement of the law | entirely assent,
but not to its application in the present case. The fallacy of

argument appears to lie in the use of the word “ vendor.’?
If the transaction vas a sale/’ and the plaintiff was a vendor,”
undoubtedly he could not now recover possession of the land ;
but if there was no consideration™ either paid or promised, then,
| thinlc, there was no sale, and the remarks above quoted have
no bearing on the case. The decision— Trimalrav Magliavendfa
v. The Municijial Commimoners of Tlihli™— relied on by the First
Class Subordinate .Tudge is wholly inapplicable. The validity
of the contract there was unquestionable. The consideration
for the sale consisted in the promise to pay the price by instal-
ments® and, on this promise being broken, the remedy lay not
in a rescission of the contract but in a suit to recover the money
due under it. T]ie case of Timedmal v. Davii™ is more analo-
gous to the present case. There the deed of sale, it is true, re»
cited that the purchase-money liad been paid; but the conduct of
the parties showed that the real intention was that the money
was to be paid subsequently ; for thirteen days after execution
the purchaser, finding that ho could not raise it, returned the

deed to the vendor. Therefore, in tliat cfise it could not be
argued that there was no consideration. There was an under-

stood promise to pay, and on this consideration the contract was
valid, and by the execution of the deed embodying it the vendors
title was conveyed to the vendee and could not be restored to
him except by a subsequent agreement. TJ%Ne evidence, how-
ever, offered to prove such agreement was inadmissible by rea-
son of the terms of the Registration Act, and the vendee’s title
could not be disproved. That case simply emphasized the prin-
ciple that a contract of sale is completed when the terms are
agreed on and the deed is executed, but cannot I)c treated as an
authority for the proposition that a mere conveyance not con-
taining the terms of a valid agreement is sufficient in itself to
transfer the property. In that particular case the contract was
valid, but I do not think that the learned Judges who decided
it intended to affirm that in all cases where a deed of sale was
signed, and possession was delivered, the property ipso facto

@ I.L. R,, 3 Bom., 172. 4 1.1. K., 2 Bom., 517.
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passed. In most cases, no doubt, where the execution of a deed
is the final act of a valid contract of sale, it is correct to say that
the property is transferred by the deed, bat the matter seems
to me to hinge on the validity of the contract. Nor | think
can it be argaed that in all cases in which the price is incorrectly
recited to have been paid, we ought to infer that the real agree-
ment was that it was to be paid. In many cases no doubt such
an inference would properly be drawn having regard to the well-
known laxity of rccitals on this point, but the inference to be
drawn in many (or perhaps in most) cases cannot be extended to
all. It isa mere presumption of fact. Each case must be decided
on its own merits.

In the present case, having regard to the great care taken by
the parties to the deed to exclude the possibility of any claim for
future payment, and the fact that neither party has alleged a
promise or intention to pay in future, it would not, | think, be
possible consistently with section 114 of the Evidence Actto pre-
sume that payment was promised. To me it seems very unlikely
that any future payment was promised or intended. If on the
meagre facts before us I >verc compelled to form a theory as to
the reason which induced the plaintiff, wlio is found not to have
received the Rs. 90, to sign the deed, I think | should bo inclined
to accept his own version of the story, which, though not proved,
may nevertheless be true. But it is not necessarj to speculate
on this point, for the lower Court has expressly found that there
was no consideratioi:* for the sale. Such being the case, | think
section 25 of the Contract Act applies to this transaction as to
any other contract. It is true that this deed was executed be-
fore the Transfer of Property Act came into force, and that, there-
fore, it is not affected by section 4 of that Act, which declares
that the chapters and sections relating to contracts shall be taken
as part of the Indian Contract Act; but even apart from this
section there is, I think, no reason for excluding from the general
provisions of the- Contract Act contracts of sale of land. The
wording of these provisions certainly does not suggest any such
exclusion. In liajan Earji v. Ardesliir™” it seems to have been
assumed by Sir M. Westropp and Mr. Justice E. D, Melyill that

@ Lli, R., 4Boin., 70.
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a sale of land was subject to the provisions of sections 23 and 24

Tatia of the Contract Act, though the finding that there was no fraud-

Babaji, ulent or unlawful object rendered any decision on the point
unnecessar®™ In Manna Lai v. Bank of BengaP'> the Allahabad
High Court lield a mortgage effected by a duly registered deed
to be void for want of consideration under section 25 of the Con-
tract Act. This case is on all fours with the present case, except-
ing that hero the transaction purported to be a sale and there a
mortgage. See also Gant/a Bahhsh v. Jagat Bahadur in
which the applicability of section 16 of the Contract Act to a
gift of land appears to have been admitted.

Of course it may be said that as the plaintiff chose to sign a
sale deed witliout any consideration, either paid or promised,
there is in justice no more reason for setting it aside than thero
would be for annulling a deed of gift. The plaintiff, if he chose,
was at liberty to give away his land. But the answer to this
argument appears to be that if the defendant liad come into

* Court with a deed of gift it would almost certainly, under the
circumstances set fortli in the judgments, have been avoided as
obtained by means of undue influence. Considering the illness
of the plaintiff and the fact that he was unable to manage his
property and remeinbering that no intelligible motive lias been
assigned for the alienation of this land, the Court would doubt-
less have eonm to the conclusion that there had been unfair deal-
ing. It is quite as strong a case as Clarh v. Malpas™ in which
a completed sale was set aside on the ground that the inadequacy
of the consideration and the helpless condition of the vendor, who
was illiterate, ill, and without independent advice, proved atrans-
action which was equitably void.” Numerous other cases might
be referred to in which transactions have been avoicled where the
consideration was so grossly inadequate as to indicate fraud; but
I have thought it enough to refer to Clarli v. 3£alpas to show
how hopeless it would have been to attempt to uphold this trans*
action as a gift based on no consideration at all.

This point, however, need not be further discussed. The trans-
action, as it stands, purports to be a sale.and nothing else. But

@I. L, E., 1All, 309, @ L R, 221. A, 153,
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as a sale it is void for want of consideration. Tlicre being no
contract, there could, | tliinkj be no transfer of property by sale. Tatia

v,
I \vould , therefore, reverse the decree of the First Class Sub- Baearji.

ordinate Judg.e and restore that of the Subordinate Judge, with

costs on defendant throughout.

Tarran, C.J. :—I am not prepared to dissent from the conclu-
sion which my learned colleague has come to in this particular
case. The findings of the Subordinate Judge, A. P., that *“the
defendant has been in possession of the land in dispute from
times previous to the sale to him and it is evident that he is
aware of the real valuableness of the same. He, therefore, seems
to liave the same conveyed to himself by the plaintiff at a more
or less p>rice which he managed not to pay to the latter/"* and that'
there was no fraud or deceit proved to subsist in the execution of
the conveyance by the plaintiff, are to my mind self-contradictory,
especially bearing iu mind that the plaintiif was at the time of
the execution incapacitated by illness from managing his business.
The judgment itself appears to me to disclose a state of facts
which shows that there was no sale at all and that the plaiutiti'
was tricked into executing and registering the conveyanee. | am
not, however, as at present advised, prepared to assent to the
train of thought which puts conveyances of lands in the Mofus-
sil perfected by possession or registration, where the considera-
tion expressed in the conveyance to have been jjaid has not in
fact been paid, in the same category as contracts void for want of
consideration. The radical distinction between a perfected con-
veyance and a contract does not seem to me to have been sufH-
ciently borne in mind throughout the judgment. | refrain, how-
ever, from saying more upon this subject until the problem is
presented to t"ie Court in a more intelligible form. The Transfer
of Property Act, section 54, will for the most part in future
regulate conveyances which come before the Court under such
circumstances.

Decree of the Joint Subordinate Judge, A. P., reversed and
that of Subordinate Judge restored. Cost of appeals on respond-
ent.

Daaree reversed



