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e : ' APEELLATE CIVIL:

o ° n fm
TUL.AJt FATESTNG IIAjr®* BtfOSLE (original Judpment-dkBtoii), " IBOG,

. APPBLIAXT, BALABIIAI LAKHMICHAMP {bitiGINAL Di?ClgEB-nOtOEu),.. _I\/Iarch'IO,
Eepoxdknt.* ''m . ’ o

Jiefore”Sir C. Farran, JO., Oh'cf Justice, cuid 3fr. Justice Parsdns. “ . ®
" *

Rxocidion—A”iachmcnt~-Alloicance jia®alle th'O-iujh posit 0J/Icf—]A.U,<(clment of
‘thomy i)vliaruh of piihlir oj/icer—Antkipatorijattacliment— CKoilProccdme

m Code(SOt~ 1V 'of no*

A

Section 272 of the Civil Procedure Cotl.e (Acb X1V of 1882).does not.nllow
of aif anticipatory attaelunt'yt of monoy expcctp®l to rGiich the haiKls.of li e
public oflicei-} bat'.applies only to nxti:ioya iictually. in his haiKI?. ' o

’Second appeal from the dei®i.sion-of W. 11~ Crowo, .'Distpcfe, .

Jatlge of'Poona, coiifinilin.g’ tlic ordiir (»f liiio :13jilia<h(y N. N. ;*
NanavaM, First Glass. Subordinate Judgo, in an exociitibi'i/prc-
o :ceedih™. * - *, . * o

Tjie appellant Talaji Fabesing was iji rcteipt ot* a monthly
allowance ot*'lls. 500 from, the 'Akalkot State. It <3 paid® *

m to him at Poona through the'post office'there. The respoii-. . =
den-t (plamfcifF) obttihied a decrec against Tulaji" in'.the CouVt ' ..
of the First Class Subordina'te Judfvc of Poona, and‘in ujcecu-
ti'on attached; by a .prohibitory order directed to the Post Master,. N

. Us. 300 put o'f4ho allowance; The prohibitory prd;n" wavs'ls.sued !
pn the 6t.h April,'LS95, and wa.s received ;by tho/Posf Master
an the'8tli ~ipril. He received the luonfty-order'on the-1Sfch’

* April, mjr..-,": ] ’

Tuhij| applied to the Court to re'moye the* attachment. ‘The
Siibol'dinute Judge .rejecfcc4 the application,, holding that the
ailo™yrice wa.s-.liable to attachment aiid exempted from-the i?po-
rfttioH of .section 263 of the Civil Procodui’e Cpdc;{Af:t‘X-IV of ' ,. .
1882)’ as it wis neither a political pension nor a grant, b3 tho’,

Brr«h Gpverrimeut » . ' .o '

,g)'n‘ appéal %y the juagniciﬁ‘c-aobtar the Judge econfinned' the "m
orider. . o000
..»"Tulaji thereupon prefcrriJd a second appeal to thc'HJghrCourt. *

5 ' * Sf.coiuhAppca.1l, No. 902xj| 18*95. m -
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1896, Branson, witli Ghmia'sham. N. MtV/MF¥y2“appeared.for;>tlic ~appel-
Tplaji Icant (‘rulaji) : "Tlie attaclmlent pnrported'to bo made under sec.-
sataguar tion 272 of the Civil. Procedure Code (Act X1V of'l&83). XJnder

that section the property' to be -atfcached miist bo in tue hand'™?
of the public-dfficer. 35ut in the present case the PosLMastcr
had no moiaey in his hands when he received the order of
attachment. \Ye contend that section 272 is not a,pplicable.
Arrears of liiaintenance can be attached under that «3ctioi)i Ut
not the right to future maintenance.

*Next we contcnd that an allowance of this kind cannot bo
attacht'd under section 26G of the Civil Pi'‘ocedure Ocide (Act
XIVeeof 1882), This allowance was granted to the ap]pellant by
the AlviaU<ot State for his maintenance an*d, therefore, cannot bo
attatihed.- It may be stopped at any time by. the State. Tlio
test h, what woulil. a purchaser gi3t-if' the right to the allowau'ee
"te put up to sale, It’is merely a personal'alloAraiico, and tho =
puithaser would get nothing if the State stopped tlic allol™armc
F—Gkamsliamlal y. Bliansali"* yJDmali  Apaji Gafiesk*-"* ] C'ltiah
Knar v. Bansiilhar™) ] Vhunder (Jhoso v. mnho QhuMih'-v
Gooho™K

Naginda.Pi .Marpli.aiM appeared™ for the rcspon(lvV>nt (Judg-
ment-creditor)  -We do riot ask for the attachment of jthe allow-
ance*that may becon;e .due in'future. Here wc havc\ attached,
the sum.of Rs, 300- which has become diie. As soon as' tlio monc'y
wa.s paid to the forwarding post ,of\ee at Akalkot tpr dcs|/mtcli
to Poona it ceased to be an allowance, rind it becjimo monoy
belonging to the appellant-debtor. ‘o o* A

[Parsons, J. —Can you levy attachment in anticipatioiY?'

We'submit we can, because the inoney had .ab-ea(ly d,)OtcTunc
tlie sjudgment-debtor’s-property at Akalkot. Tih3 prohibM.oi;)*
.order was in foreo when the inoney reached Po6na, anti it emme

into full aperatioa when the money was received by the. pVxst*

Ma.ster at Poona—Miu'nsimhuhiy. Adl.nj>y<i™>; v. lalzVv)"
mmed Sherdil ‘ ,

(). T, L. S.J 5 Bont', 249, rt)5.W. I, in."

3 F.i 10 Bom, 342 *r>) L L. 12, L-rMatl., r-f2.

@1 LR;lo / 12 Puiijfib Keeonl, p. SSS
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; The*'money is nofc payableby the Britisji, Government and, 18%.
,.therefore, U is not a'peusidii under scciion 2GG of tife Civil Pro-'  TAajt

‘Cediire pode (Act X1V pf LSS?2). B AIABHAT.

FXrran. C. J. —It is not disputed by jViIr. Nagindas for the /
. "respondent that the allo®v¥Ince payable to the defendant in this
L. case was not attachable until the sums payable in respcct of it were
I” weceded by the post office'for his benefit aiid on his behalf.,.<=-
| T he’attachtoentr oi“er cannot, therefore, be supported ,on; the”
.ground of its being an attachment of the defendant’s right' to
receive the sura in question. The attachment can only be sup- =
pdrted*as an”ftttaffhmerit of moneys'in the hands of a public

officer within .the meaning *pf section 2 of the Civil Procedure =
Code. = . ' * .oy -

It is admitted, however, tliat' at the date of the attachment

(6th Api’ily 1805) there was nomt)ney in the. hands of the Post

Master at Poona. .*The money sought to be i*ttached did not reach

h|s hands untl*l.the 13fch April, .and so’colild not be at&ached on-

m- the'.6th. Section 272 does not,-in my opinipn, aIIow of anantici-

patory attaoJnnent of'nioney expected’to reach the hands of a’
public officer, but'applies only to moneys actuallyiii hishancTs..

Thc.Gourt reverses the order of attachme-iit with costs thfougli-

;" ‘

. WNEsxarf3, J, ;-1 coiijeur;  Section Z72 of the Code of Civil Pro- v
f,; 'cedure‘provides- for .the att**chment of property which is deposited
in"or.is in the custody of a Court or-public officer. The “orm '
(No. 11:2, Schedule 4) retiite;s an application for the- “attachment
-of cei’i*ain money now in your hands (\Jiere state Jww the money h
m msu'pposeli i'o he in.the hands of ihe'pe'rson addressed).””. Tiiudi it is
‘dear b'ot.hirom the words of the section and' the form that’the.
.mpropei;ty. ssught to be wattached must be ‘actually in the epo'Sses- .,,'
sibn of the Coniit or officer' to enable it ‘o be attacdiixl =under
sectiopi 272. It cannot be attached in ~anticipation, of. receipt.
*Tlie District Judge thinks .that .such a construction of the -section
I :*Avould operate, to of salaries- but therjc

" is a specinl provision, for them made.iii section 268 which he has

Aparentty overloolved. o . |

AN

t 1
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31r. Justice Jardine ctnd Mr. Ju&iicc Sawde, =
r B .

1896 VABAJtAL MCLCHAND .and’ OTHERS (oiiiginai. P laintifd’s), At'fei- .
m LAKTS V. KASTUR PHARAMGHAND Defenbaht), Hms- |,
----- U  ®pondENT."

m Dtcrt'e— Execution—Attaclment in exemtioh-~Siiit io dedclrc proppM]} attached
, not liaUe ijicxecuHon—Injunction afjainst*ale of’pro.perUfl*e.7idimi decidon
“of sviit on plaintiif (jiving sccibniyfor interest on the sum rezno/!f.rdlwj valm
of aUdchedpvoTperlij—'SulBeguent dismissal of suit'idtJi costs— Applicxtion hy ,
, dtfmdant in-extadion 6f decreefor the interest for lohich .Sccurity vrdcred-
m A m hy injuriJCtizon—Api)Ubcition di*dhimI|—Meniedij und”r se'cUon 477 Civile
" FroG'edtireOode—Civil'FroceckireCode{4-OtXIVqf]*B2),"Setii. 278,283,
o m 492797, .- *7 m ' ¢ *

m"'Kastur ,having obtained a decrec against one Vanmali attached n .-houso in
oxeciijtion. mVarajlal intervened under section 278 of the Civil Procedure Code*
(Act X1Y 0f'1882), and applied that,the house, if sold, should bo sold vibjcct
to Ma mortgage. His a}>plicat,iou was dismissed and lio'therDupou* .brought -a

A« m suit (Ni\ 648 of 1887" fm’ a declamtion that the lioi™o was not  liabk* in cxopu-
* e tiou of Ka-stivr’s decree. That-suit was dismissed by tlio I1Awmc C<nn't, aiitl
*Varajlal appealed. Pending the Ji'Ciil'ing of tlie aypeal ho applied, for aud
obtained under section '492 of the Civil Procediiro Code an iiijiuu4. Qi
restraining the sale until the I'csult of tjio appdnl ou liis giying Heeurity for

. *m  intefestftt'six per cent, .mrtis. 2,000> tlie i.K'IvnoVieirge(I value ol' tlib buuso,.
» The ajipejll was heard iu due course aud Awes dicuusaod with co.sts, and' there-

. upoiiKastur in execution of the flecree in thi.s,last mentioned  i®uit (,No. G438

. m’ ]If 1887) applied to"reoover the interest for which Wcnrity was oi'dored'to be -

giveil by.the District’C'o-urti m N N I '

e om ®m £TeW, that Imwas i;"at entitled ta recoVoi".it. A "Cowfc ot oxecn«lluu scdurofc
*o % fward int<n’est when the decrce is silontj The resipondi-nfc  (KaHtiu )-luid liifi
remedy under section 497 of the Civil Proeeilure.Code, and that iki\u’;ly. wan
;  m obtainal™le oji application, not to the Court, of exofutiun, but to'l ho Catir.fc

wiriclx issued the iiij\mction. . o ol ' ,
em mSepond appeal from the decision of .Giliijjouv 'McCol'kolli X)is-
‘£ tric.t Juc%e of Aliraedalmd.® |

One Kastur Dliai’ameliaud liaviug’ obtained ii dcCreo a|>>uiist

Vaiimaji and others attached a house in exocutioni’ * ook
.. Thereupon Varajlal Mtileliand intervenqd nu(ler seotioii 21S
vV M of the Civil Procedure Code (Act X1V of 1S82>6laiulin"ma nioi't-
o ' on the attaclied liorise, ITis application\Tas tKsnkii5iGd

>HF - . o » * fc.eocond Appeal, No.-s:n of 8%, * 'V me
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ancT he tlien,filed a salt (No. 618 of IsR7) cl(-glaratioii
tliai'llastur \Aias not entitled to sell the saiflhoiase-in execution-

mxcept subject to hife mortgage. This smt Avas xlismissecl with
costs bj tli® lower Court.. . "

» ' He thoireupon fried an/n,ppeal in the District Court and' at the
same time applied £gr an interi'Hi injunction against Kastur re-
straining him from selling the house pending th,p disposal' of the
appealv Th>s application was made under sectibn; 492 of the
Civil Brocedttre Code’ (Act X1V of 1882)" and *not”uuder-sec-
tion 51-5. The District Gotirt on this application gyantcid the- in-
junction -if Varajlal gave a security for intrercst ab 6 per ccnt. on
the value of the property.. The order of injunction was in the

m following,terras

«'If tlio--applicant gives"sttcurij.y fgr inteiSt ab“.GMjcr cent, on 1»3,*3,000

* whifli is acknowledged to-be the ialuc of the property by both parties should

o [iG fuil to .establish his morigivgt claim and'for fidfdling llio ordeh's of the'
.AjJpellate. C'onrt, | laako the oi'dei’ absolute.”

r * .The-appeal to tiib Diefcricfe Court'in Suit iVp. G1-8 df 1887 failed,

Aahajiai”
e ' icAs-kui,

* eand the decrce of the Jower Courfc disriiissingthe' sjiit was con- C *

9firmpd,*iind subsequeiitl}’’@stfpond.appeal -to the High :Coni-t' w.a?
N also dismissed with costs; '

. P %
1 -

, . Thereupon Kastur'applied in exeaition of the dccrcp iu this

latter suit (N0.7648 0f-1887) to' recovel’, from Rs. 236,
the intei’est at G,per cent, on E:s. 2;000 for-which fiecurity w.as
ordered to be glven by thQ Distric't Court ’

Varallalcohtended that the order as to.tlii glvmg of security

did iiat eritHle Kastur to ICcuver interest, itr execution/aijd that-'. ~’

no interest could be jecoyeredin execution of the’decrce in-Suit'
No.. 648 0f-188'7..as that deci'ee contalned no order to pa*ylnterest

UL LI,

1 e

T %

T

¢+
. The Siibordliiato Judge refused execution of the decree i»

refe”ect”olthelijterest ciahned. m o ‘ '

.In appeal the "District’Judge allowed the in;tcrost. In giving

* his decision he said:— " . '. \ ' . *
*  “Tlle. priucipalr reajtoii wliy'tho Subordinate’ Judge refused execution is
thiit tlie dijcree sought to be executed does not direct,any.iaterest to be paid-

. ti\the "defendant by plamtlg A - W KL Y

U Wii'en ari appellant sbt- ams su stay rof execytloii pending an appeal ajul
a secUi'ity bond tcfiri'cet tiie'docrf'c'of the Appdlato CcRi-ti,-tlio usvin]

A*

i m
. /7

*
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way of enforcing'siicli jeciirity bond when )iecol5savy*is I>y oivlinarji execution m
proceedings,: vide Vmhcgm Naik Bassalljigappa hin KotrahasappaO). Nor
is it usual in tlie deei'etal orders of tlie Apjiellate Qonrt to make any I'cference
to ihe'security bond'ov its conditions. 1t is quite true, as seated by the
Subordinate Judge, that the suit ’ras 'one for p declaratory decree, and.no
interest could” be jiwarded. It was, however,'c'orapetenj} to the Court to'
luye granted compeusatioii to the defendant' under section 497 of the pivil
Procedure Code, and the probability is that no deiiland was made for com-
pensation, bocanse'the defendant felt that \inder the secarity* bond h'e could
recover liis fHIl compensation. There does not, tlierefore, appear to. me
any objecTign tb,grant execution in respect of the interest. , The Subordinato
Judge alsO’ remarks that the appellant in his original decres has obtained an
‘order awaijidin'g him"'interest on-,the decretal amount,'and th@™* ho cannot
recover double interest on it. As, however, tlie appellant does hot,seek to
recover double interest from the same person, this ,does not appear- an
insura\puntstble difficulty. Whivt the appellant really seeks to recover is the
consideraj.ionlvhich respondents undertook to pay on accomit of tho_ grant of
the temporary injunction. | do-not see trhat it was neccssary to make any
J'efQ’ence,to fliis security bond in the deci’eo of the first" Appellate-Oonrt.
.Looking to all tjie equitable circumstances of the case,'the respondents ai-e
clearly liable to pay the interest promised in -the security bond. That boiid
Vas not merely to make gdod the value .of the pvop'erty should any accident
occur by whieli it became injured or ctsased to exist, ,cr/. a lire. A’regular
siiit is not the ];)i'oper procedure to enforce a security bond given in proceed-
ings for a“stay of execution, and ,unless the' ajipellant is to coniplotely logij
lua erpiitable rights, he must be able to recover them in cx9Cutjon.”r

* The Bistrict Judge, fcherefore,'directed execution to issue
tTRMiiiei»est claimed. VarajlaFfiled a second .appeal in tlie Higli
Court. . Co m *

Ganpat .Sadfjsliiv'’*ao for the apf~liant V.arajlah'f-~T-lii? in-
junction granted by the District Court stay,ilig tlie «ale' if socit-"'-

. -rity Was given Avfis not made .under “ection 545 ajl the Civil Pro--""

' cediire Code. It was an injunction': madp under 'section d92.
That being so/Kastul'should have ckimod coinpensation as pro-
vided ill $ectioft 497, biit lie has- not done so.. The Di.'stric? Jujgo
lias not distinguished between sections dip and 4-92, « No intoiTijt
can be awarded in oxecutioii®f the decree in this case, bccai’e
the decree itself does not awaixl it— Sadasiva \\ Ram.alinff.nh;

Hiirvo Doorga V' Maharaui Surut Soondari™i Foreskv- ‘The -
Secretary of S"al(ffor Jndia'-"K " ‘
()r. LR, 12 Bo«i., 411~ «  * ;  t3)L.R,91.A., 1

e 'h.11,2r: A, 2]9,228. @1. L I, 3 Calc, 100,
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Govmlhmrmn 'M. TripalU iov respondent —Thb prclgji’ of in- * ' 1896/
function was no cloubt made under section 492. The' respondent = vabajlaz
(K™Cstur) might have applied for ogmpensafcipn under section 497,

‘but he. is not precluded from enforcing in executipn the security
ordered'by the District Judge. See seetio'n 253" Civil Proceclnre'
"'Code; ' The injunction refers to the then pending litigation.

Although .the* decree is silent as to the interest, the Court caii \A
enfoVce-the injunction order. | |

Jaewne, J.;—The present respondent in 1876 attached a house

in executioji-of a decree against some one who is not a party in ' .
the .present litigation. The present appellants intervened -under « ' e
section 278 for a declaration of their mortgage lien, and were ui:i- . u
successful. Then they sued’for tife siim'e, reliefs, bub were.unstic-- o !

mcessful in-the ,hut and-both appeals. *Jiiat-siiit aags No. 64.8 of
1887. In the appealmherein to-the District Coiirtj that <;Ourfc
e granted an injiinction to restraiij the present respondent from
selling’the house. B.otlithe learned pleaders before iissay the
injunction was .under” seetiou 492. Tlie injunction imposed on
*the present appellants’an obligatiofi to pay interesit at'é per cent.,
* on the occurrence of certain future contingencies, on the value of
the property settled to be Rs. 2.,000. .

. The present respondt”®it claimed in .the Court of the Subordi- *
n'ate Judge to recover thisinterest by way of execution of the

decree .in S.uit No. 648. That decree is silent on the subject.’ "A
No order %as made upon'the injunction by tl» Cpyrtthat granted

it. r The Subordinate Judge held that as tl>e decree was silent
r.egarding this .interest he could not award ijp as,a Courtofeiecu-' ' *

%

tion. Thfe-, District Jlidge has reversed the pa;rt of the order n ‘

wMph rejects the interest claimed in the darkhast., He'conceded;" :
as has been coiicedetV.in the full argument here® that the'resjwndT A
eentf# ha™ a, .procedure provide” imder section 4*97 of the .Civil'e *
Procedure Code before the District *CoQrt. This'raises the’
e question whether the law-allows by.implicatipn that the respond- .
ent'may also present a darkhdst like this to.the Subordinate
e Judg”, T.he case cited bythe District Judge— Ven®apa v.'Bds- *m
Ihiffappa™~-"ice\a,iQS 'to a surety and is a”™ iutferpretation of secr
tions 253 and 583; and arose-out of a matW tinde”"section .645
. ' of the Code. We do not think itrelevantto the present question. ~. * *

« OILR, Bom,411, ... Lo
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1S3C. =, ' The sefetlffd docti.-ine is' that a Oourt of execiitioii cannot award
,VAKAG#G m interi'sl where tlv.; decrcc’id gilent— Filial. a
KpSH. lhuro Doonga Ckowdhraiti v. MaJiamni Sumt SobiuJavi®

Dohi*~\ find Forester y. The Secrelafy of State for.Indm in '
me CofinciPK y*ori'io?7/'this, doctrine must apply “Mio’e* as iindei\.
Asection 497, a s'pecial procedure is provided in a different fonira.
We think section 497 applies, and tliat tlie'relief which, the
-District Judge'might award upon the application wonld be pur-’
suant to an, adjudication under the section. To'hold that the-
. executing-Court can adjifdieate would be contrary to* eectdon 4-07, *
m which assigns the duty to the Court wliith issued the injunction.
To hold that no adjudication-is necessary, “vould ajso'be coiitrary
to section 497, which further .provides for the result being embo- =
died in the decr'ee! |fj thfen, the. respojidents had wished to 'get
relief’ii.! the matter of interest froin tbe”Court oi“execution,' they
Khoiild have first appHed finder section 497, and gQit provision’
made in th(*decrjee of the.District Court'. : A

For these reasons we reverse the order -6f tlie District Jiidso.
. . and restore that of the Subordinate_Judge : the re«pond'ent to p
the costs of both appeals.

0) L*R, 21 a], B5L)28 = - QL LA ] ¢
{3 1. L. B, 3 Cale., 1()9. b R
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Befor'o Sir G. Farran, Kt.” Chief Justice, and Mr. tj[asHcc ramoiis.-

ISpo> RAMOrL\N7)ILV GANESHPURANDHAEE (0iuGjKAL7.2r,AINTU"P),
11, D EAMCHANDRA IfONDAIJI 'KATE anb ANjOIsa (oxjitjnvl
XS CTKDANTS),. RBSPONPESSTS' - A A
m . remlyiand.imn”aser-t.81)kific 2>erformancc-"SVWW\\
m .m'Bpecpicperfurmctncerefusen-~S2)eoific-lipliefd.ct.{lofISIl),Se0.2]:: »*’
* Oil tliel6thNoveraLef/m],-the first defendant i'.gveed ’h) Roll a houHO to
r* tluJdjilamtilf. ‘IlJie contract containeti a eoVenant ou”liQ (lie ijaintifl"

to build a temple and to secure an ahmiity to4lie.vendor anc”jis Vfifot. On tio*'

/e Appeal, ijo. 123 of 1895.



