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wiis one-tbird share, and claimed to s.ucceed as heir to the moveable 1899.
‘property of Bhagwantrao and the arrears due to him—Exhibit 80. VITHALBAO
This consistent conduct and declaration of the defehdant makes Eamv(;ao_

it clear that his contentioii about his having beeu joint in interest
with Bhagwantrao is without any foundation. The partitions
of 188-1 were all accepted and acted upon by all the parties as
final. The mere postponement of the actual division till 1889
did not alter the status of the parties, and did not convert what
was intended and treated by the parties' to be a tenancy in com-
mon into a joint tenancy. The parties treated each other and
the deceased Bhagwantrao as divided in status throughout. If
defendant has any claim for arrears not paid to him or the price
of moveables not made over to him by Bhagwantrao, he must
resort to any remedy the law allows him, but he cannot set up
the plea of union of interest, and claim to be heir on the ground
of survivorshipi The contention waSj therefore, very properly
disallowed by the lower Courts. Both the issues in appeal must
be thus decided against the parties raising them, and I would
accordingly dismiss bpth the appeals and conlirm the decree. “

DecYce confirmed®

APPELLATE CIVIL.

~Before Mr. Justice Parsons and 3£r. Justice Manade.

JQHAIVMAL (0KiGi> AL Plaintii'p), Appellant, v. EKNATH anl) 3899.
AKCTHER (OEIGIXAL DfirUNDANTS), NowmIm" 217i

lliudtt, law— Son’s liahilitij for fatJiC)"s Echt — Btcrca agcmist fnihcr—
Exccnlioii, sale,— iSo7i”s iMercsls (licit tiot itfj'ccicd such sale.

WIliou ancestral propei'ly is sold in exeonfcioit of a dccrcc against a Hindu
father, there are only tMo cases in which tho son’s interests do not pass under
the sale : when they ai'o uot soldsecond, -when tho debt is not binding
upon the sons by reason of its hnving been coutractod for an illegal or immoral
purpose.

Appeal from the decision of Eao Bahddur Jaysatyabodhrao
Tirmalrao, Subordinate Judge, First Class, at Ndsik.

One Nana was the owner of a house at' Yeola>

Appeal, No. 17 of 1898.
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Naua died leaving two «onS; Gopal and Govind. , | .

jjJ accordance witli a decree for partition”™ a moiety of tlie house
GopakFs sliare, and the other moiety to Goviud”s share.

The plaintiff obtained a money-decree against Govind and in
execution put up to sale Govind’s share of the house in dispute.
mAt the Court-sale plaintijff himself purchased Govind\s share.

Plaintiff was obstructed in taking possession hy Govind”s sons
Eknath and Hangnath.

I'hereupon plaintiff filed the present suit to have the ohstriic-
tiou removed.

Defendants Eknath and Eangnath pleaded (iiiier alia) that the
house in dispute was their ancestral property; that they were
not bound by the decree passed against their father; that their
father”s interest alone passed to tbe plaintiff at tho execution sale ;
and that the plaintiff httd no right to oust the defendants from
their share of the ancestral property.

The Subordinate tTuclge held that the decree -against Goviiid
did not bind his sons Eknath and Eangnath ; that their "interests
in the property did not pass at the auction sale 3 and that the
plaintiff acquired only Govind”s one-third share in the moiety
of the house. He, therefore, passed a decree awarding to the
plaintiff one-sixth share of the house in dispute.

Against this clecii®ion pletinti:fl? appealed to the High C'oui’'fa
D» A. Efiare for appeHant.
ivV. @& Chandamr'kat for respondent..

w

PabsonSj J. «—ailtis difficult to understand from the judgment of
the Subordinate Judge tho ground on which he decided that the
sQjis' interests in the ancestral property did not pass under the
sale. There are only two cases in which these interests would
not pass. First when they were not sold™ illustrations of which
will be found in the cases of 'Bhihaji v. Yashvantrav Marufi
V. Balaji and Pandu v. 3laniklal<\ Second, when tho debt
was not binding upon the sons-by reason of its having been
contracted for an illegal or immoral purpose, illustrations of which

(1) (1884) 8 Bom., 489. , (2) (fsOO) 3uT3oiu.; 87.
r. J. for 1898, p. 12i,
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will be found' iu the cases of ISlarciycmachar-*a v. Narso¥™ and 1899.
Clmitamanmv v. Kashmafh™\ Ifc docs not appear under'whicli JONAEMAX
of these the Subordinate Judge placed the present case. More- EK;'Am_

over, he has not alluded to a circumstance now mentioned before
us that the sons were not in existence at the time of the suit and
decree. “ AVe do not know whether this is so or not, but it can
easily be ascertained iu the further encjuiry we are obliged to

m order. We ask the Subordinate Judge to take evidence and lind
on the folbwing issue :—

Whether the interests that Eknatlr and Baiignath now’ claim in
the ancestral, property passed to the plaintiff under the execution

sale or not i

#
m and certify his finding to this Court within two mouths,

Isstie sent doiuii.

» (1876) 1 Bom., 2G>. Q@) (1s89) 14 Bom,, 320.

appellate CItIL".

Before Sir Z. JL JonMns, Kt., GTdef Justice, and Mv, Justice Q&ndy<

NAEAYAN GOVIND IVtANIK (oiiiomAL Defbndant N o. 1), ArpELL.VNT, i&m
** 5. SONO SADASHIV, deceased, by ms heies and sons VIIfAYAK and . Noxiemher 30,
OTHERS (original Plaintiffs), Eespondents.'»

(yimi JPror.edare Code {Act X IV 0/'1882), SetSi 211 and 331— Limitation Aet
{X V of 1877), 11, Art. 178—Decr”o for ~wssession with mcshc profUs
till delivery of ~possession—DarhMst for execution—Ohstritclioti— Ap~di-

jHtfion for removai of ohstructioji—Application registered as a anif—Ui<t-.
posal of the darlcMst— Decr.cc in the tiiit—lhecution— Limitailon-~"Mesnc
profitsfor three years suhse<xucnt to Ulc suit.

The plaintiffs having obtained a decree for possession of certain lands with *
mesne profits till delivery of possession, applied for oxeoutlon. An obstrnotion
having ljeen caused to tho execution, plaintiffs applied for the removal of the
obstmctioh, and their application was rogistored as a suit under section 331 of
the Civil Procednro Codo (Act X1V of 1882), a~d their davkhiat for execu-
tion was disp«sed of hy the Court The suit wag decided in plaintiffs’ faA™onr,
and they having applied for execution it was contended that the application vas

Sccoiijl AppcKl, Jso. m  of 180y.



