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a wrongful dismissal of the suit, where the decision is manifestly
against the weight of the evidence, is contrary to law; and we
therefore discharge this rule with costs.

Rule discharged.

APPELLATE CIVIL.

Before the How'ble Mr. E. T. Candy, C\8.I., dcting Chief Justice,
and M. Justice Chandavarkar.

ABDUL KARIM FATEH MAHOMED (orieiNar PLAINTIFT), APPLICANT,
. THE MUNICIPAL OFFICER, ADEN (or1¢ixAL Drrexpaxt), OrpoNmNT.*

Letters Patent, 1865, clause 13—Aden Courts Act (IT of 186£)—8uit in
Civil Court of Resident at Aden—Transfer of suit tothe High Court—Powes
of High Covat—Jurisdiction.

The Civil Court of the Resident at Aden, as constifuted by Ack II of
1864, is subject to the superintendence of the High Court at Bombay within
the meaning of clause 13 of the Letters Patent, dated the 28th December, 1865,
and thé High Court has power to remove a suit from the Court of the Resident
and to try and determine the same. .

C1vin APPLICATION for the transfer of a suit from the Court of
the Political Resident at Aden to the High Court.

The plaintiff filed a suit in the Court of the Political Resident at
Aden, alleging that the defendant wrongfully took possession: of
certain immoveable property, and praying that he (defendant)
should be directed to deliver possession of the property to the
plaintiff.

The defendant answered (¢nfer alia) that in taking possession of
the property he acted under the orders of the Political Resident
and that if the plaintiff had any claim he should prefer it against
that officer. :

The plaintiff, thereupon, applied to the High Court for the
transfer of the case from the Court of the Political Resident to

¥ Civil Application No, 111 of 1908.
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itself on the ground that under the circumstances of the case it
was impossible for the Political Resident to try the suit,and that
in the interests of justice the transfer had become necessary.
A rule nisi having beon issued to the defendant requiring
him to show cause why the plaintiff's application should not be
granted,

Raikes (instructed by Messrs, Hdgelow, Gulnbehand and Wadia)
appeared for the applicant (plaintiff) in support of the rule :—The
question is whether the Resident’s Court at Aden is subject to the
superintendence of this Court under section 13 of the Letbers
Patent, dated 28th December, 1865, The Court at Aden was
established by the Aden Courts Act (II of 1864), The object
of the Act was to bring the Court of the Resident at Aden under
the superintendence of this Court in respect of certain judgments
and proceedings as stated in the preamble. Sections 8 and 9 of
the Act show in respect of what judgments and proceedings the
High Court is invested with the power of superintendence. In
respect of sults over Rs. 1,000 in value, the Aden Court is bound
to make a reference to the High Court for decision, The value
of the property in the present suit is over Rs. 1,000, Section 11
lays down the procedure to be adopted by the High Court. These
sections clearly make the Court at Aden subject to the
superintendence of the High Court. Section 16 of the Act also
supports our contention, because under that section the provisions
of the Civil Procedure Code are made applicable to the Court at
Aden. Under these ecircumstances, section 26 of the Code
would empower this Court to transfer the case to itself. The
only authority on the point by way of analogy is the Perim case,
Queen-Empress v. Maganlal.®  Section 81 of the Act gives power
to the High Court to frame rules to regulate the practice and
proceedings of the Court of the Resident at Aden, This means
that that Court is subject to the superintendence of the High
Court. Section 15 of the Charter establishing the High Court
gives generally to the Appellate side of the High Court the
power of revision over all Courts: Bai Jamna v. Bai J adav.® - *

) (1886) 10 Bom. 258, 263 & 270, @ (1879) 4 Bom. 168.
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(Caxpy, C. J. (AcTiNG), reforred to Mahadayi v. Sonu. ()
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Seott (Advocate General, with Z F. Nicholson, Government ABDLU’;‘)KAM”

Solicitor), appeared for the opponent (defendant) to show cause.
The High Court’s power of superintendence must be determined
by reference to the Charber, 24 and 25 Viet., ¢. 104, section 15 :
Khoja Shivji v. Hasham Guiam!? The Zanzibar Courts are
much more under the superintendence of the High Court than
the Resident’s Court at Aden, because there is an appeal to the
High Court from the decision of the Zanzibar Courts; the High
Court having appellate jurisdiction the power of revision
necessarily foilows. The power of superintendence given to the
High Court by section 8 of the Aden Courts Act is in connection
with eriminal cases and not in connection with civil cases. The
superintendence or revision provided in the preamble to the
Acb is the superintendence or revision in eriminal cases—see
sections 28, 29 and 30 of the Aet. The general scope of the Act
is that the High Court is merely to give its ¢pinion on o reference
by the Aden Court, that is, the High Court’s power is merely
ministerial with respeet to that Court. After the High Court
has given its opinion, the final decree is to be passed by the
Resident according to the opinion of the High Court. Though
the Act provides for the procedure to be adopted by the Resident
in eriminal cases, it says nothing about the procedure to be
adopted by him in civil cases. In such cases the Resident is to
be governed by the spirit and principles of the laws prevailing in
the Bombay Presidency—see section 15 of the Act. Under
section 8 there being no appeal given against the decision of the
Resident, the result would be that the High Court cannot
transfer the present case from the Court at Aden: In Re
" Rattansee Purshottum.®

Raikes, in reply :—The cases relied on do not apply. In the
- gbsence of any enactment to the contrary, all Courts in this

Presidency must, épso facto, be subordinate to this High Court:.

Hari v. The Secretary of State® Aden being included in the
“Presidency of Bombay, the Court at Aden must neoessarily be

(1) (1572) 9 Bom. H. C. R. 249, . (3) (1899) 24 Bowm. 4¥1.
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1903, subjoct, under the Letters Patent and the Charter Act, to the
AepvrKarr  superintendence of the Bombay High Court. The High Court
Momiorean 18 not merely a consultative tribunal—see sections 8 and 9 of the
Ozlgggn: Act, The High Court is to pass its decision and the Resident is
' to carry it out. The Resident is to discharge the duties of the
Court executing o decree, in [other words, he becomes the

ministerial officer of the High Court.

Canpy, C.J. (AcTiNG).—The main question before us is whether
the Civil Court of the Resident at Aden, as constituted by Act IT
of 1864, is subject to the superintendence of the High Court of
Bombay within the meaning of clause 13 of the Letters Patent,
dated 28th December, 1865. If it is, then the High Court has
power to remove the present suit from the Court of the Resident
ond to try and determine that suit, and it is clear on the
admitted facts that for the purposes of justice it is proper that
this should be done if the High Court has that power. In
Pirbhai v, B. B. and C. I Ratlway Co.® Mr, Justice Green
held that the Bombay Court of Small Causes, as constituted
under Act IX of 1850 (amended by Act XX VI of 1864, section 7),
must be considered to be subject to the superintendence of the .
High Court for the following reasons :—Subject to the conditions
prescribed in section 54 of Act 1X of 1850, the High Court had -
authority under that section to remove causes from the Small
Cause Court and itself to try and determine them. By section 41
of the same Act, any general rules for regulating the practice
and proceedings of the Small Cause Court made and issued by
the Judges of that Court were to be sent to the High Court
for approval. . . Then there was the power of the High Court. to
prohibit the Bombay Court of Small Causes from proceeding wheres
it was acting without jurisdiction or in excess of jurisdiction. . .
and there was the power of reserving questions of law or equity
for the opinion of the High Court, and the obligation to do so
in cases above the value of Rs. 500, on the application of either
of the perties. Such a power of reference was termed by Mr.
Justice Phear in the matier of John Thomson @ a “modified
form of appeal.” _

For the above reasons Mr. Justice Green held that the Bombay

Court of Small Causes, though not subject in all respects,

(D (1871) & Bom. H, C, 59 (0. ) (2) (1870) 6 Beng. L. R, 180,
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or perhaps generally, to the superintendence of the High Court,
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nor, strictly speaking, subject to its appellate jurisdiction at all, Ampvs Kam

was so far subjeet to its superintendence as to give the latter
Court, under clause 18 of the Letters Patent, power to remove,
and try and determine any suit pending in the former Court,
when the High Court for purposes of justice should think proper
to do so.

The lesrned Advocate-General, who appeared before us against
the rule, referred to section 6 of the present Presidency Small
Cause Courts Act (XV of 1882) as showing that the Legislature
deemed it necessary by special enactment to declare the Small
Cause Courb subject to the superintendence of the High Court
within the meaning of the Letters Patent. But this may well have
been for the sake of greater caution, and it is quite possible
that the Legislature in framing the Presidency Small Cause
Courts Act of 1882 had in mind the decision of Mr. Justice
Green, which was dclivered in 1871. Tor instance, section 6 of
Act XV of 1882 declares that the High Court shall have, in
respect of the Small Cause Court, the same powers as it has
under the Charter Act in respect of Courts subject to its appellate
jurisdiction ; and these powers ineclude the power to make and
issue general rules for regulating the practice and proceedings,
the same power being given by section 9 of the Act.

Act IT of 1864 was passed after the Charter Act of 1861 and
after the original Letters Patent of 1862. Not only is it stated
in the preamble of Act II of 1864 that it is expedient to provide
for the superintendence or revision of certain of the judgments
and proceedings of the Resident at Aden by the High Court at
Bombay, but’ the Act provides in section 31 that the High
Court of Bombay shall have power to malke and issue general rules
for regulating the practice and proceedings of the Court of the
Resident, and also to frame forms, &e,, all almost in the same
language as is to be found in section 15 of the Charter Act. It
would seem therefore that the Legislature expressly intended that
the, High Court of Bombay should have superintendence over the
Court of the Resident. No doubt the High Court of Bombay is
not the “High Court” at Aden for such purposes as are governed

« by the definition of the High Court in the General Clauses Act;
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for it is not the highest Court of appeal. There is no appeal from
decisions or orders, civil or eriminal, of the Resident (sections 8
and 29 of Act II of 1864). But nevertheless the High Court may
have superintendence over the Resident’s Court; and it is clear
from sections 8 to 13 of the Act IT of 1864 that in certain cases
a litigant in the Resident’s Court has of right what is practically
an appeal to the High Court. Mr. Scott would have us read
clause 13 of the Letters Patent and section 15 of the Charter Act,
together so strictly that the High Court can have no superinten- -
dence over a Court, unless an appeal properly so called lies from
the decisions of such Court to the High Court. But that, as
remarked by the present Chief Justice (in Blagwandas v. Jedu,™)
would be to apply a narrow meaning not warranted by the Act.

For these reasons I think that this Court has jurisdiction
under clause 15 of the Letters Patent; and I would make the
rule absolute. Costs to abide the result,

CHANDAVAREAR, J.—Thig is an application made by Abdul
Karim Fateh Mahomed under section 18 of the Amended Letters
Patent of 1865 for a transfer to this Court of the suit filed by the
applicant in the Resident’s Court at Aden against the opponent, -
the Municipal Officer at Aden. The ground of the application
is that the opponent has in his written statement in the suit
sought to justify the act complained of in the plaint as one done
under the orders of the Resident.

The application is opposed by the learned Advocate-General,
appearing for the opponent, on two grounds: fivst, that the
Resident’s Court is not subject to the superintendence of this
Court within the meaning of section 13 of the Amended Letters
Patent of 1865, and second, that on the merits this is not a
proper case for transfer, '

Dealing first with the preliminary objection to the jurisdiction
of this Court, it is elear from the preamble of Act No, IT of 1864
(dn Actfo provide for the admimistvaiion of eiwil and ecriminal
Justice at Aden) that one of the objects with which it was passed
was “to provide for the superintendence or revision of certain”

of the judgments and proceedings of the Resident’s Court by
this Court. It is contended, however, that the power of superine

™ (1902) 4 Bom, L. R, 970, p. 971,
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tendence given by the Act to this Court is not a judicial but a
purely ministerial power. It is true that according to section 8
of the Act no appeal lies to this Court from any decision or order
of the Resident ; but the power given to this Court to heax and
pass judgments in certain cases mentioned in the said section
when those cases are referred to this Court as prescribed thereby
is undoubtedly a judicial, not a purely ministerial, power.
According to section 8, in the trial of any suit in which the
claim shall not exceed one thousand rupees in value, the Resident
may, either of his own motion or on the application of any of
the parties, refer to this Court any question of law, or of usage
having the forece of law, or of the construction of a document
affecting the merits of the decision, when he entertains -reason-
able doubt on the question. In the trial of any suit in which
the claim exceeds one thousand rupees in value, the Resident of
his own motion may, and, on the application of any of the
parties, shall refer °“for the decision” of this Court any question
of fact or of law, or of usage having the force of law, or of the
construction of a document affecting the merits of the decision.
Cases so referred to this Court have to be heard, under section 9
by two or more Judges and this Court has to give “ Judgme nt
in every case. Under section 11, the parties to the case are
entitled to appear and be heard in this Court in person or by a
pleader. According to section 12, “the High Court, when it
has heard and considered the case, shall transmit to the Resident
a copy of its judgment under the seal of the Court and the
signature of the Registrar”” The combined effect of all these
sections is that when this Court acts on a reference by the
Resident, it acts as o Cowrt superintending judicially certain
-judgments and proceedings of the Resident. It is true that
this Court cannot of itself under the Act pass a decree in any case
referred to it; the duty of disposing of the case is cast by
section 12 of the Act on the Resident; bub, according to that

section, the Resident has to dispose of the case * conformably to -

the decision of the High Court”” It is this Court which in
effect decides the case; it is the tribunal which gives judgment

and, accoxding to section 9, that judgment is an order of the

Court,
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1903 But it was urged that in any case the Resident’s Court was

ABDUL not within the meaning of section 13 of the Amended Letters

Kéi,fm Patent of 1865, because, it was argued, a Court subject to this
MuxioreAz,

Orpronz, Court’s “superintendence ” must be a Court, subject, according
Apey, to section 15 of the Charter Act, to the appeliate jurisdiction of
this Court. Section 13 of the Letters Patent ordains :—That
the said High Court of Judicature at Bombay shall have power to
remove, and to try and determine asa Court of Extraordinary Ori-
ginal Jurisdiction, any suit being or falling within the jurisdiction
of any Court, whether within or without the Presidencyof Bombay, .
subject to its superintendence, when the said High Court shall think
proper todo so, cither on the agreement of the parties to that effect,
or for purposes of justice, the reasons for so doing being recorded
on the proceedings of the said High Court.” Section 15 of the
Charter Act enacts that “each of the High Courts established
under this Act shall have superintendence over all Courts which
may be subject to its appellate jurisdiction.” The contention of
the learned Advocate-General before us is that section 13 of the
Letters Patent must De read with section 15 of the Charter Act,
and a Court contemplated as subject to this Court’s superinten-
dence in the former is a Court subject to this Court’s appellate
Jjurisdiction as pointed out in the latter, and no other. The
difficulty of accepting that view is that the Letters Patent of
1865 were granted, as the preamble shows, for the express pur-
pose of conferring additional powers on this Court. Section 15
of the Charter Act dealt with Courts which might be subject to
the appellate jurisdiction and brought them within the superin«
tendence of this Court: but that it was not meant to exhaust
those Courts as the only Courts subject to this Court’s superin-
tendence is apparent from section 16 of the Letters Patent of
1865, which ordain that “the said High Court of Judicature at
Bombay shall be a Court of a,ppea.l from the Civil Courts of the
Presidency of Bombay, and from all other Courts subject to its
superintendence,” The result is that, as pointed out by Green, J ,
in Pirblai Khimji v. B. B. & C. I. Ry. Co.®, taking the Act and
the Letbers Patent together, “the High Court has superinten-
dence where it has appellate jurisdiction, and has appellate juris-

Q) (1871) 8 Bom, H, Co 59; 60,
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diction where it has superintendence,” The view taken by
Green, J,, in the case just cited was this., He said = Section
15 of the Charter Act does not, in my opinion, limit the superin-
tendence of the High Court to the Courts which may be subject to
its appellate jurisdiction ; it only says that over such Courts the
High Court shall have superintendence, not thatit shall have
superintendence over those Courts which are subject to its appel-
late jurisdiction, and over no others.” This view, I think, is borne
out by Act II of 1864, which provides for the administration of
civil and criminal justice at Aden. The Charter Act was passed
in 1861 ; Act IT of 1864 brought the Resident’s Court at Aden
under the superintendence of this Court for certain purposes and
in certain matters without giving any appellate jurisdiction to the
latter over the former. Before the Letters Patent of 1865, there
was then a Court subject to this Court’s superintendence, but not
subject to its appellate jurisdiction. Section 13 of the Letters
Patent was obviously meant to include such Courts and not
merely those referred to insection 15 of the Charter Act. Even
if we assume that the Courts referred to in seetion I8 of the
Letters Patent are Courts subject to the appellate jurisdiction of
this Court and no other, I do not see any good ground for
restricting the term “appellate jurisdiction  to its strict and
technical sense. Where there is an appeal to the Court allowed by
any law or regulation, in hearing the appeal it exercises its
appellate jurisdietion ; but the same jurisdiction may be exercised
and is, as a matter of fact, exercised forall practical purposes
where the Court decides a suit referred to it by law on questions
both of fact and of law. That was the view taken by Phear and
Mitter, JJ., in Jokn Thomson,V where they held thata reference
was “a modified form of appeal.’”” That decision was noticed in
terms of approval by Green, J., in Pirbhai v. B. B, & C.I. Ry. Co.
and T see no reason to dissent from the view there taken, This
view derives further support from the ruling of this Court in
Bhagwandas Nerotamdas v. Jedu valad Baby and others,® where
the present Chief Justice held that the term “ appellate jurisdic-
tion ™ in section 15 of the Charter Act should be conglrued to
include the power of revision. '

@) (1670) 6 Beng. L, B, 170 (3) (1902) £ Bom, L. R. 970,
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But it was urged before us that this last ruling is opposed
to the decision of & Full Bench of this Court in KZgje Shig
V. I{askam Gulam,(l) and the remarks of Sargent, C.J,, in
his _]udgment in that case that “a power of revision is not an
incident-of appellate powers, bub, on the contrary, can only be
exercised where thereis no appeal ” were relied upon. But the
conflict hetween the two decisions ig, in my opinion, more
apparent than real. In the IFull Bench case the fact was, as
pointed out by Farran, J., in his judgment, that by an Orderin
Council the Civil Courts in Zanzibar were, for merely jurisdic-
tional purposes, assimilated to the area of a Bombay District “in
order that the application of the Procedure Acts™ to those Courts
“may be exactly defined.”” And the exact definition was, among
other things, that this Court should be a Court of appeal accord-
ing to the Civil Procedure Code from the decisions of the Zanzibar
Court. The inclusion of the power to hear appeals under the
Civil Procedure Code necessarily implied the exclusion of the
power to act in revision under section 622 of that Code. That
was the ratio decidendi in the Full Beneh case ; but that reason-
ing can have no bearing on the question whether the term
“ appellate jurisdiction,” as used in the Charter Act and the
Letters Patent, is not large enough to mean a jurisdiction of
superintendence,

Tt follows then, from these considerations, that the Resident’s
Court at Aden is a Court subject to the superintendence of this
Court within the meaning of section 13 of the Amended Letters
Patent of 1865. The fact that the superintendence is of a partial
and limited character cannot affect the question. There are some
Courts subject to the appellate jurisdiction of a High Court in
certain cases only, appeals in other cases being allowed by law
direct o the Privy Council. As pointed out by Green, J., in the
Bombay case above cited and by Phear, J., in the case already
mentioned, the existence of appellate jurisdiction, though limited,
is sufficient to bring a Court within the superintendence of the
High Court. A4 fortiori, the power of interference given by Act
I1 of 1864 to this Court on a reference, though limited to certain
suits, does not make the Resident’s Court less a Court subject to
* this Court’s superintendence.

) (1898) 20 Bom, 450,
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The preliminary objection must, therefore, be overruled. On
the merits, it has not been denied before us that the act complain=
ed of in the plaint of the applicant was done under the Resident’s
orders. If it was so done, the Resident is practically interestedin
the suit, We have no doubt that that circumstanee is not likely to
weigh with him in trying and deciding the case ; but the decided
cases show that if a party has reasonable grounds for apprehend-
ing that the Judge who is to try his case is likely to be biassed,
he is entitled to a transfer of the case from that Judge. Ttis
true that the applicant can have the suit referred to this Court
under Act IT of 1864 ; but I think that upon the whole the
proper course to adopt is to order the transfer prayed for. Costs
of this application to be costs in the cause.

Bule made absolute.

APPELLATE CIVIL.

Before Mr. Justice Chandavarkar and Mp. Justice Aston.

NARASIMHA SHANKAR DESHPANDE (oR1eINAL PraINtIrr),
APPELIaNT, % BADWANT TLAXKSHMAN (omicINAL DEFENDANT),
REspoNpENT.*

Libel—Privilege—Subordinate Government officer making a report to his
superior—Imputations contained in the report—FProtection.

The defondant, a Chief Constable of Police, in reply to a request from his
superior for a voport as to whether the plaintiff should be granted an additional
license for arms, made in the course of his report certain imputations defama-
tory of the plaintiff, and recommended not only that no additional license should
igsue to the plaintiff, but that his old license should be esncelled. In an action
of libel against the defendant :—

Held, that the defendant was not liable as his communication was protected
by privilege. If was the duby of the defendantasa police officer to make reports
rbout persons asking for and holding licenses for arms, and the communication
ecomplained of was made by him in the discharge of a publie duly which he owed
to his superior officer. The mare fact that the defendant made the communication

for the purpose of gotting the plaintiff’s license cancelled, though his superior .

officer had never asked his opinion about the cancellation, is mnot suffisient to
destroy the privilage, in the absence of any satisfactory evidence that the

* Pirst Appeal No. 96 of 1902,
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