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parties is one to which it ix impossible to give a numerical
oxpression. It is, however, obvious that the financial and
commercial position of the Company may be seriously affected by
the questions at issue, and having regard to that and to the
importance to Indian Companies generally that these rights
should be precisely defined in relation to the point that has arisen
in this case, I think that we ought to certify that the case is a
fit one for appeal to His Majesty in Council, and we accordingly
do so certify.

T have dealt with the case under the Code, because I think
that by virtue of section 647 of the Code the present proceedings
come within the provisions of Chapter XLV, '

The costs to be costs in the appeal.

Attorneys for the Company—Messrs. Craigie, Lyunch and
Cuwen.,

Attorneys for the opponent——Messrs, Ardesar, Hormasji and
Dinsha.

APPELLATE CIVIL,

Befowe Mr, Justive Crowe and M Justice Chundavarkar.

DHIKABHAI DATANCHAND (orrciNan DEFENDANT 2), APPELLANT,
v. BAT BHURT (oricivan Prarxtirr), RespoNpryr.*®

Res judicata—Civi Procedure Code (Aot XIV of 1882), section 13—Suit for
arvears of maintenance—Iormer suit for arrears for « different peviod
—~Surety—Continving guarantee—-Pleadings by suvety denying liability in
a suit do not operate as notice of revocation of suretyship— Contract Act
(IX of 1872), section 130.

By o settlement exeonted in 1896 ftho first defendant agreed (ri‘nter alia) to
poy wmaintenance to the plaintiff (bis wife) ab the rate of Tis, 91.per annum.
The sacond defondant signed the deed as swroty. In 1898 the plaintiff sued
both defendants to enforee her rights under the setblernent and (inter alia) for
arrears of majntenanco for ten menthe and sisteen days from the 10th November
1897, The defendants plended that the deed wus vold for want of consideration,
The first Court found that the settlement was not void, and passed a decres
against hoth the defendants, but as to the payment of arrears of maintenance the

# Second Appeal No. 699 of 1002.
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decres was against the first defendant only. The seeond defendant appealed
against the decree so far as it was against him, conlending thab the settlement
was nob in any way binding on him. The plaintiff filed cross-ohjections to the
deeree, contending that the second defendant onght to have been held liable for
the avroars of maintenance. At tho hesring of the appeal, however, the plaintiff
withdrew her cross-objections, and the deeree of the fixst Conyt was eonfirmed
with costa,

In 1901 the plaintiff filed this suit against hoth defendants to recover arrearsof
maintenance for twa years and nine months, commencing from the 270h September,
1898, Thoe second defendant pleaded that, inasmuch as, he had not heen held
liable for maintenance in the former suit, the plaintiff’s claim was res judicata.

The lower Conrts passed a decres for the plaintiff, holding!that her claim was
10t res judicala.  On appeal to the High Couvt, ‘

Held, confirming the decree of the lower Courts, that the plaintift’s claim
against the sccond defendant in this snit was not res judicata. The only point
that was 2es judicala against her hy the forwer suit was her right to the mvenrs
therein elaimed, bug that did not bar her right to sue the second defendant as
surety in respeet of the subsequent arrcars elaimed in the present suit,

It was contended for the second defendant.that the pleadings in tho former
suit operated as notice under section 130 of the Contract Act (IX of 1872), and
put an end to his contract of gnarantee.

Held, that the denial by the second defendant of his liability in the pleadings
in that suit was made for the purposes of pleading and could not have any other
offect than was given to it in the suit itself. It could not operate as notice
under seetion 130 of the Contract Act.

SEcoND appeal from the decision of My, 8. L. Batchelor, District
Judge of Ahmedabad, confirming the decree passed by Rdo
Bahddur Chandulal Mathuradas, First Class Subordinate Judge
at Ahmedabad.

Suit by a wife to recover arvears of maintenance from her
husband (defendant 1) and his surcty (defendant 2).

By a deed of settlement dated the 23rd June, 1896, the first
defendant agrecd to provide a house for the plaintiff (his wife), or
in default to pay her Rs. 1,000 as its price, and further to pay her
maintenance at the rate of Rs. 91 per annum, This deed was
signed by the second defendant as surety for the first defendant.

In 1898 the plaintiff sued both the defendants (Suit No. 568
of 1898) for the scttlement of the house or its price and for

arrear of maintenance for ten months and sixteen days from
the 10th November, 1897.
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The defendants pleaded (énfer afia) that the deed was void as
being without consideration, .

The Court of first instance held that the deed was not void
for want of consideration, and passed a decree against both the
defendants so far as the prayer for the house was concerned, -
but as regards the arrears-of maintenance it passed a decree
against the first defondant only.

The second defendant appealed against thab deerec (so far as it
was against him) on the ground that the agrecment in question
was not binding upon him ; and the plaintiff filed cross-objections
that the second defendant was liable for the arrears of maine
tenancs under the agreement.

At the hearing of the appeal the plaintiff orally withdrew
her cross-objections, and the decree of the Court of first instance
was confivmed.

Tu 1901 the plaintiff filed the present suit against both the
defendants to recover arrears of maintenance at the rate of Rs, 91
per year for two years and nine months, commencing from the-
27th September, 1898,

The first defendant pleaded poverty, but offered to pay Rs. 50
per year as maintenance to the plaintiff,

The second defendant pleaded that, inasmuch as by the decree
in the former suit he was not held liable for maintenance, the
plaintiff’s present claim as against him was res judicala.

The Subordinate Judge passed a deeree for the plaintiff against -
both the defendants. In his judgment he said

The scoond defendant contends that the claim for maintenance as against

him is barred undor the provisions of section 13 of the Code of Civil Procedure.
It cannot be denied that there was a suit by the present plaintiff against the

present defendants to rceover maintenanco for previons months. The lower

Court awarded that claim against defendunt 1, and vejected it, thougl not in so
many terms, as against the second defendant. No reasons were given for the
dismissal of the claim as againsi tho second defendant, and tho order of
dismiseal was appoaled against, but the objection was withdrawn in appeal,
The subject-matter in that case was different from the subject-matter in this
suit,

On appeal the decree was confirmed by the District Judge on
the following grounds:
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The point iy whother in that (former) sait the ¢uestion of appellant’s
liab?lity under the deed was heard and determinod within the meaning of
sootion 13 of the Civil Procedure Cole. Tt appears to mo olenr that it was not.
Tho pleadings, the issues and the judgment in Exhibit 82 all show that the two
defendants then made common cause. The issues wera concerned with the
genuineness of Exhibit 18, the lability of the two defendants jointly to
purchase a house for plaintiff and to pay her the arrears of maintenance ... .
No guestion was raised as to defendant 2's sepavabe position, or whether for
any reason he was entitled to be discharged from his liability as surety, nov is
there a word said in the judgment on these poiuts antil we come to the decretal
order, where the Subordinate Judge, for some reason uncxplained, orders that
the maintenance shall be recoverable from the husband (defendant 1) only.
Both the defondants were made liable for the purchase of the house, and against
this part of the decres defendant 2 appoaled, while plintiff filed evoss-
objections maintaining that defendant 2 was oegually liable for plaintiff's
maintenance. These cross-objections were, however, orally withdrawn in avgu.
ment by plaintiff's pleader, and the Appellate Court thus merely confirmed the
ariginal Court’s decree.  On these facts T am of opinion that appellant cannot
now claim the benefit of section 13, Civil Procedure Code, since the matter now
in issne—his separate liability as o surety —was not directly and substantially in
issue in the former suit and was not heard and decided. It was for defendant 2
{appullant) to talee this present objection in the former suit; as he fatled to do so,
1 think he cannot now elaim that the point was judicially decided, merely bocanse
the Subordinate Judge in his deoretal order, for no reason which ean be collected
from the judgment, restricted to defendant 1 the liability for arrears of main.
tenance then due. Moreover, the main relicf prayed for in the former guib
was the purchase of a house, and that relief was granted as against hoth
defendants, TFor these reasons I think the plea of res judicata fails.

The second defendant appealed to the High Court.

P. M. Mehta (with him L, A. Skak) for the appellant (defend-
ant 2) :=~The plaintifi’s claim against the second defendant is
res judicata. ‘The same elaim was made in the former suit, but
the decree in that suit as regards maintenance was against the
first defendant only. Therefore under explanation ITI of section
13 of the Civil Procedure Code (XIV of 1882) it must be deemed
to have been refused. That decree was confirmed in appeal, and
the crogs-objections filed by the plaintiff on the point of the second
defendant’s liability were withdrawn., Under explanation IT of
section 18 it was necessary for the plaintiff in that former suit
4o raise the general question of the second defendant’s liability
for maintenance in order to establish her claim against him,
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The question, therefore, must be deemed to have been heard
and decided against her: Kameswar Pershad v. Rajlumari
Buttun Koer®; Peary Mohun Mukerjee v. Ambica Churan.®
Next, we submit that, having regard to the pleadings in the
former suit, the guarantee of the second defendant is at an end:
section 130 of the Contract Act (IX of 1872).

M. P. Modi (with him G. 8. Rao) for the respondent (plain-
tiff) : —1In the previous litigation the general qucsbion s to the
binding character of the agreement was raised and decided
against both the defendants, No doubb we claimed arrears of
maintenance from both the defendants, and so far the relief
against the second defendant must be deemed to have been
refused, Bub the general question whether or nob the agreement
was had for want of consideration was decided against both the
defendants and is now res judicate against the second defendant.
It was not necessary for us to raise separatcly the question of
the general liability of the second defendant for maintenance,
and it could not be treated as having been decided against us.
As regards the second point, admitbedly no notice was given under
section 130 of the Contract Act (IX of 1872), and the pleadings
in the previous suit cannot be treated as notice under that section.

CHANDAVARKAR, J. (—-We agrec with the Courts below in the
view that the present suit, which was brought by the plaintiff to
recover the arrcars of maintenance for two years and nine months,
commencing with the 27th Septemnber, 1898, duc upon a deed
executed by the first defendant, who is her husband, and by the
second defendant as surety for him, is not barred so far as the
second defendant’s liability is concerned by the deeree in Suit
No. 588 of 1898,

In that suit, no doubt, the plaintiff sought to hold the sccond
defendant liable as survety for the arrears claimed therein on the
basis of the deed on which the present action is founded, and it
is also true that the Subordinate Judge passed a deerce therein
for the arrears claimed as against defendant 1 only. But “in
order to sce what was in issue in a suit or what has been heard

() (1892) 20 Cal. 795 19 T, A. 234,
(2) (1897) 24 Cal. 900,
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and decided, the judgment must be looked at. The decree,
according to the Code of Civil Procedure,is only to state the relief
granted or other determination of the suit”’: Xoli Kyishna
Tagore v. The Seeretary of State for India® Now, the judgment
in the previous suit did not decide the question of the second
defendant’s liability as surety in his favour. .On the other
hand, it shows that the SBubordinate Judge found that the deed

was executed by both the defendants and was supported by .

consideration, and that the plaintiff was entitled to the reliefs
sought. But for some reason or other in the decretal order he
held the first defendant only liable for the arvears. Taking the
judgment and the decree together, we think we must take them
to mean that the Subordinate Judge refused merely the relief as
to the arrears claimed in the suit so far as defendant 2 was
concerned, That is the only point which is 7es judicatn as
against the plaintiff. She alleged her right as against that
defendant as surety, and that was found in her favour in the
judgment,and the mere fact that the arrears of the particular period
to which the previous suib related were not allowed by the decree,
sa far as defendant 2 was concerned, cannot bar her right to sue
him as suvety on the same document as to the arrears of a sub-
sequent period, the cause of action as to which is distinet and
separate, “ Where the cause of action is the same and the plain-
tiff has had an opportunity in the former suit of recovering that
which he seeks to recover in the second, the former recovery ig
o bar to the latter action. To constitute such former recovery a
bar, however, it must be shown that the plaintiff had an opportu-
nity of recovering, and, but for his own fault, might have recovered
in the former suit that which he seeks to recover in the second
action”: per Willes, J., in Nelson v. Coueh.® Applying this
prineiple fo the facts of the present case, the plaintiff could not
have recovered in the former suit the arrears now claimed, for
then they had not become due, All that she eould have done in
that suit she did. She could have relied on the deed and sought
to hold defendant 2 liable on it, and she did both. The
judgment was that defendant 2 was liable on the. deed ; so far

(1) (1888) L. R. 15 I, A, 193; 16 Cal, 178,
%) (1869) 15 C, B, . §, 99 at pp, 108, 109,
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her general right based on the deed was found in her favour,
All that went against her was the decretal order refusing to
award to her the arrcars due for the period to which the suit
related, Her present suit is not for those arrcars, but is for the
arrears due for a subsequent period, and in virbue of a general
right based on the deed passed by both the defendants and found
valid and binding as against both in the previous suit. = The plea
of res judicata, therefore, fails.

As to the second point, the mere fact that the second defendant
denied his liability as surety in the previous suib cannot be
regarded as a notice putting an end to the contract under section
130 of the Contract Act. 'That denial wasmade for the purposes
of pleading, and cannot have any other effoct given to it than
was given in the suit itself. See Balyi Sitaram v. Bhikaji
Seyare,® where Westropp, C.J,, held that a mere denial of
liability by a party in a previous suit cannot operate as notice,
Moreover, the second defendant in the previous suit denied the
existence of a legal contract; such denial cannot be given the
effect of a notice to the plaintiff that the second defendant
wished to put an end to a legal contract which is proved, We .
confirm the decrce with costs,

Docree confirmed,

(1) (1881) & Bony, 1G4,

ORIGINAL CIVIL.

Before 8ir In H. Jenkins, K.C.LE, Chief Justice, and M. Justice Batty.

HARI PANDURANG AxD ANOTHER, Praintirrs, ». SECRETARY or
STATE ror INDIA v COUNCIL anp vmu TRUSTELES ror Tur IM-
PROVEMENT or 2mw CITY or BOMBAY axp JAMES McNEILL,
Sprersl COLLECTOR UNDER THEE LaND ACQUISITION ACT FOR THE ACQUISI-
TI0K OF LAND FOR THE PURPOSE Oor Turn Cirvy or Bombay IMPROVEMENT
TrusT, DEFENDANTS.

Jurisdiction—Improvement Trust Act (Bom. Aet IV of 1898)— Legislative
‘powers of Governor of Bombay in Council—Jurisdiction of High Court to
consider whether ultva vires—Subordinate Legislature—Creation of new

# Buit No, 118 of 1903,



